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In the Court of Appeals of the District of Columbia 


No. 2041. 

Baltimore & Ohio Railroad Co., a Corporation, Appellant, 

vs. 

Ward W. Griffith. 


a Supreme Court of the District of Columbia. 

At Law. No. 50893. 

Ward W. Griffith, Plaintiff, 
vs. 

Baltimore and Ohio Railroad Company, a Corporation, 

Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were tiled and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Declaration. 

Filed September 1, 1908. 

In the Supreme Court of the District of Columbia. 

50893. 

Ward W. Griffith, Plaintiff, 
vs. 

Baltimore and Ohio Railroad Company, a Corporation, 

Defendant. 

The i laintiff, Ward W. Griffith, through his attorneys, Leckie, 
Fulton and Cox, sues the defendant the Baltimore and Ohio Rail¬ 
road Company, a corporation, for that, heretofore, to wit, at the time 
of the happening of the grievances hereinafter set forth and prior 
thereto, the defendant was a common carrier of passengers and 
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freight, doing business in the District of Columbia, and as such 
carrier was operating its trains ami engines in and through the City 
of Washington, in said District, over iron tracks used for the pur- 
|*>se. which tracks crossed at grade certain public streets and avenues 
of the City, among others N Street, North, at its intersection with 
f irst Street, East; at which crossing was erected gate's or guards 
operated by a gateman or watchman, the agent and employee of 
the defendant, and designed and intended to prevent persons travel¬ 
ling along said N street from going upon the defendant’s track 
when any of said trains and engines were in dangerous proximity to 
said crossing, by being kept lowered or closed when trains or engine- 
were approaching said crossing and raised or opened only 
2 when it was safe for travellers along said N Street to cross 
said tracks. And the plaintiff avers that it then and there 
became and was the duty of the defendant, its agents and employee 
in charge of said gates or guards as aforesaid, to operate the same in 
a prudent and careful manner, ami lower or close the same when 
trains were approaching in the vicinity of said crossing, and not 
to open or raise the same for persons to enter or cross said tracks 
when, on account of the proximity of trains to said crossing, it woidd 
be dangerous for them to do so. 

But, the plaintiff avers that in violation of its duty in the prem¬ 
ises. and while the plaintiff’s wagon and team of horses attached 
thereto were being driven along N Street, eastward toward the cross¬ 
ing aforesaid, on the 28th day of September, 1907. the defendant 
through its agent and employee in charge of said gate as aforesaid, 
carelessly and negligently did open or raise said gate, and kept the 
same opened or raised when a train was approaching ami in the 
vicinity of said crossing; and did thereby carelessly and negligently 
notify and inform the plaintiff and his employee and agent in 
charge of said wagon and team that it was safe for him to enter 
upon and erosfc said tracks, and did carelessly and negligently in¬ 
vite and allow said plaintiff, his agent and employee to enter upon 
sud tracks at a time when a train was approaching said crossing as 
aforesaid, so that in consequence of the negligence and carelessness 
of the defendant as aforesaid, the plaintiff’s wagon and team were 
caused or allowed to be driven upon said tracks at said crossing 
when a train was rapidly approaching said crossing, and be- 
*» fore said wagon ami team could he driven over and across 
said tracks, they were struck bv the aforesaid train of the 
defendant ; and through the negligence and carelessness of the de¬ 
fendant as aforesaid, and without any negligence or want of due 
and proper care on the part of the plaintiff or his employee in charge 
of said wagon and team, one of the horses attached to said wagon was 
killed and the other seriously and greatly injured, and tlie wagon 
and harness were totally demolished and destroyed, to the great 
damage of the plaintiff in the sum of One Thousand Dollars. 

Wherefore, he brings this suit and claims damages in the sum of 
One Thousand (1000) Dollars besides costs. 

LECKIE. FULTON & COX. 

Attorney* for Plaintiff. 


WARD W. GRIFFITH. 
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Notice to Plead. 

The defendant is to plead hereto on or before the 20th day ex¬ 
clusive of Sundays and legal holidays after the day of the service 
hereof, otherwise judgment. 

LECKIE, FULTON & COX, 

Attorneys for Plaintiff. 
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Plea. 

Filed September 22, 1908. 

In the Supreme Court of the District of Columbia. 

At Law. No. 50898. 

Ward W. Griffith 

vs. 

The Baltimore and Ohio Railroad Company. 

Now conies the defendant and for plea to the declaration 
filed in the above entitled cause says that it is not guilty as 
alleged. 

GEORGE E. HAMILTON, 

Attorney for Defendant. 


Joinder of Isme. 

Filed September 28, 1908. 

In the Supreme Court of the District of Columbia. 

At Law. No. 50898. 

Ward W. Griffith, Plaintiff, 
vs. 

Baltimore and Ohio Railroad Company, a Corporation, 

Defendant. 


The plaintiff* joins issue upon the plea of the defendant in the 
above entitled cause. 

LECKIE, FULTON & COX, 

Attorneys for Plaintiff. 


Memorandum. 


April 21, 1909.—Verdict for Plaintiff for $600.00. 
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5 Supreme Court of the District of Columbia. 

Friday, May 7, 1909. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

* * * * * * * 

At Law. No. 50893. 

Ward W. Griffith, Pl’ff, 
vs. 

Baltimore and Ohio Railroad Company, a Corporation, Deft. 

Upon hearing the defendant’s motion for a new trial, it is ordered 
that the same he. and hereby is overruled, and judgment on verdict 
ordered. 

Therefore, it is considered that the plaintiff recover against the 
defendant, Six hundred dollars ($300) with interest thereon from 
this date, being the money payable bv it to the plaintiff bv reason 
of the premises, together with the costs of suit to be taxed by the 
Clerk, and have execution thereof. 

The defendant notes an appeal to the Court of Appeals of the 
District of Columbia from the judgment of the Court in this cause, 
and the penalty of the bond on said appeal, to act as a Supersedeas, 
is hereby fixed in the sum of one thousand dollars ($1000). 

Memorandum . 

May 21, 1909.—Appeal bond approved and filed. 


6 Memorandum. 

June 14. 1909.—Time in which to submit and settle the bill of 
exceptions extended to and including June 21, 1909. 


Supreme Court of the District of Columbia. 

Friday, June 25, 1909 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 


At Law. 


No. 50893. 


Ward W. Griffith, PlYf, 

vs. 

Baltimore and Ohio Railroad Company, Deft. 


Now comes here the defendant by its Attorneys and prays the 
Court to sign, seal and make part of the record, its bill of exceptions 
taken during the trial of this cause (heretofore submitted) now for 
then, which is accordingly done. 




WARD W. GRIFFITH. 
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7 Bill of Exceptions. 

Filed June 25, 1909. 

In the Supreme Court of the District of Columbia. 

At Law. No. 50,893. 

W. W. Griffith, Plaintiff, 
vs. 

Baltimore ani> Ohio Railroad Company. 

Be it remembered that the above-entitled cause came on for hear¬ 
ing in this Court on the 15th day of April, 1909, before Honorable 
Wendell P. Stafford, an associate justice of said Court, and a jury 
regularly empanelled to try the cause. 

The plaintiff, to maintain the issues on his part joined, offered as 
a witness George V. Earnsiiaw, who testified as follows: 

I have been a coal inspector for the District of Columbia since last 
Novcmlier, but in September 1907 l was associated with the plain¬ 
tiff. At the time of the accident 1 was in the office, on the second 
floor front of the building, at the southeast corner of First and N 
Streets, and I was so situated that I could look out upon this accident. 
I suppose 1 was forty feet away from the crossing. N Street from 
First to North Capitol Streets is a regular driveway, a portion of 
which leads to Mr. Griffith’s yard. N Street at that time was not 
opened through on the east side. The double tracks of the Balti¬ 
more and Ohio Railroad run up First Street, and those tracks 

8 are extensively used in the movement of trains, and for the 
shifting of engines to the cleaning and repair shops, which 

are out bevond the citv limits. The drivewav on X Street was the 

• # i 

outlet for the six coal dumps there, and the crossing was protected 
by a gate on each side, which were operated by cranks, a man being 
in attendance. The man on duty at the time of the accident, I 
should judge had been there for alnnit three years, he was an old 
man, T suppose sixty years old or possibly more. The gates are 
always operated through the day, but I do not think a man is in 
attendance at night after six or seven o’clock. When a train or an 
engine approaches the crossing, the gatemen are supposed to let the 
gates down. Tf travelers are approaching on N Street, and the train 
also is approaching from the north or south, the gateman would let 
the gates down and T myself have been caught between them. If no 
trains were approaching the gates stay up. The gates were open at 
all time, except when trains were passing or approaching. The drive¬ 
way on N Street over First has a board flooring. The crossing was 
somewhat in a hollow. There was a decline from each side, and these 
boards were put there so that teams could cross over without being 
stalled. There was a trench on each side of the tracks, put in for 
drainage, \ccording to my judgment and recollection it was about 
knee deep from the grade. The gates over the crossing did not reach 
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quite to the south end of the board:. I suppose it was two or three 
feet from the south end of tlie boards. You could not pass, however, 
the end of the gates on a bicycle, because there was a pile of dirt on 
one side. That pile of dirt was two or three feet from the 

9 south end of the west gate. I suppose the pile was two feet, or 
something like that, high. It was a considerable little [die. 

The trench had been cleaned out, and this dirt was thrown up there 
in this particular place. At the time of the accident I was sitting in 
the office, near the window, and was occupied in going over the car 
record hook, and I heard the ringing of the gongs, which are on the 
gates. They were going pretty rapid, and are put there to draw the 
attention of anyone approaching. They rang as the gate is in oper¬ 
ation. And in a flash there was a crash, and l looked out of the 
window. 1 just turned my head and saw it. I looked out and the 
train was moving, and on the east side where \ was two horses were 
being dragged, one was upon the other. I continued to look at it 
for maybe a minute or two, and I heard someone say that Fortune 
was killed. I realized it was a team that I was interested in, 1 l>eing 
associated with Mr. Griffith, and I went downstairs and took the 
situation in. and then telephoned to him and told him what had 
happened. When I looked out of the office window, the gate on the 
east side was coming down, and after it struck it Hew up and down. 
It came down with such force evidently. It had an iron rod at- 
tached to the end which struck the ground. I could not see the gate 
on the west side because the car was coming along at that time. I 
could not see it for the top of the car. but it was not to be seen above 
the car. The car which hit the horses was being pushed by the 
engine. After the engine came to a stop, the wagon 1 suppose was 
sixty or maybe eighty feet from the crossing. The horses 

10 were pinioned beneath the box where the piston rods go in, 
or the trucks which hold the wheel, and the wagon was a 

little further on the other side of the rack, partly in the gully which 
[ spoke of. When the engine stopped, it had just about cleared the 
board crossing on the south side of N street. When I first looked out 
of the window, the front end of the car was just leaving the board 
crossing. As soon as I learned that the driver was killed, I went im¬ 
mediately to the spot and took in the situation, so that 1 could make 
a report to Mr. fJriffith. 1 first went to where the horses were, and 
loosened some of the harness in order to get one of the horses up. 
He had to get up before the second one could get up. The second 
one could not get up. and T directed that she be dragged away from 
the car. She then got up, but one leg was cut. Of course, when 1 
went out. the gates were down and the car had passed down this 
ninety feet. The wagon had been left on the opposite side, forty or 
fifty feet beyond the crossing, and it left the marks where the wagon 
had Wen dragged. The gate on the west side was down when l went 
out. I did not examine it closely. The gate seemed to he all right, 
without any breakage to it. The marks where the wagon dragged 
showed on the right hand end of the hoards going east. There were 
blue marks which steel or iron will leave on wood, and from there 
on several of the ties were marked from the dragging of the wagon 
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over them, and the ground was scraped. The marks started on what 
would he the right-hand side coining east, as if a man was driving 
according to the law, on the right hand side of the street. It showed 
marks on the board driveway. It started from where his 
11 tracks were. The wagon was practically demolished. One 
front wheel, from the appearance, was where the car struck 
it, and it had every spoke knocked off, and it was demolished. The 
wheel on the other side of the front was broken and one wheel at the 
rear was broken and the other was damaged. The patent arrange¬ 
ment for hoisting was completely ruined, and the body and sills 
were broken. One horse was pretty well bruised up and scarred, but 
he managed to walk. He was sent to the hospital, and kept there 
for some time. The horse that was pinioned beneath the engine had 
one foot cut off, and was afterwards shot by an otticer. The harness 
was torn up. 1 suppose the car would be forty feet long and the 
engine and tender would be the same length. 

On cross examination the witness said: 

The accident happened about half past eight in the morning. 1 
went on duty about six o’clock. As well as I can recollect it was a 
sunshiny day, and very warm. Coming to the crossing from the 
west there was a wood yard at the northwest corner, and there were 
piles of wood there ten feet high or more. These piles were fifty or 
sixty feet west of the crossing, if a man was forty or fifty feet back 
from where the paving stops, 1 don’t know but what there might be 
some difficulty in his seeing to the north on account of the wood 
piles. Within forty feet of the crossing 1 should not think lie could 
see up the track for half a mile, but I suppose he could for two hun¬ 
dred feet or more. He could see up to Florida Avenue, which is only 
one block away. The tracks north on the N Street crossing make a 
curve to the east. At the time of the accident I was going 
TJ over the car book, comparing the entries with the shippers’ 
notices. I was not looking out of the window, and the ring¬ 
ing of the gong was the first thing 1 heard. Nothing unusual for the 
bells to ring there. They ring for every train that goes by. I paid 
no particular attention to them on this occasion, but they rang a 
little more rapid than usual. I looked out of the window imme¬ 
diately after hearing the bells because there was this crash. The 
ringing of the bells, together with the crash, was what attracted my 
attention because they were in an instant. I do not look out the 

window everv time I hear the bell, but on this occasion there was a 
* * 

crash, which also attracted my attention. When 1- looked out the 
gate on the east side was coming down. It had not l>een down but 
struck the ground and bounced up and down. It was about on an 
angle with the top of the car. After striking the ground it bounced 
up and down. When I first looked out, the gate had not been en¬ 
tirely lowered. I could not see the gate on the west side. It was not 
visible above the top of the car, but would have been so if it was 
erect or nearly erect. They were not standing erect when I looked 
out. The second story window where I was seated, was higher than 
the door of the car, but I did not see the gate on the other side. The 
plat book which you have shown me indicates the situation of the 
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crossing at First and X Streets. When a man passes the left curb 
line of First Street, us indicated on that plat, he could see all the way 
up the track to Florida Avenue and beyond. There is a shed on the 
east side which might obstruct the view, as the track curves 
13 to the east and that shed is on the east side of tracks, but 
from the west building line of First Street there is nothing 
at all in the way of vision to the north. The piles of wood referred 
to by me were on the vacant lot to the northwest of the crossing, and 
they would have been entirely passed by a man approaching the 
crossing from the* west after he reached the west building line of 
First Street. The car struck the front wheel of the wagon and broke 
the horses loose and threw them on one side and the wagon on the 
other. The horses were on the east side, and the wagon on the west. 
The wagon was turned on its side, and the horses were pinioned 
under the engine. The front of the engine had just about cleared 
the crossing when the train stopped. Teams coming to our coal yard 
from the west come over the crossing and turn to the right in the 
side gate. They do not make a turn to the right before crossing the 
track, but after they get on the east side of the street. 
X street at that point was not open for travel to the east after 
you pass the east building line of First Street, but wagons came over 
the crossing to go to the dump. The team which was struck was 
coming from the west. Fortune came into the yard with his team 
about twenty minutes past six that morning. The cranks working 
the gates are separate and one of them can be lowered without the 
other, but they are usually lowered together. 

On re-direct examination the witness said: 

When I looked out of the window the only person 1 saw was the 
man at the gate and the fireman or engineer in the cab of the 
engine. The gateman was at his post. That is, he was not imme¬ 
diately at the crank, be was running around there. 


14 Whereupon the plaintiff, to further maintain the issues on 

his part joined, called as a witness Thomas Madison, who 
testified as follows: 

I am a driver of a coal wagon for It. B. Moorman. At the time of 
the accident I was driving for Maury Dove. 1 was about the length 
of the horse and wagon behind the wagon that was hit. I was 
coming down N Street to the crossing, going to the yard, which is 
just below Mr. (iriffitlfs place. Fortune came down First Street, 
Xorthwest, and I came down North Capitoa Street, and he stopped, 
at the fountain there to water his horse, and I stopped there. That 
was about three-quarters of a square from tin* crossing. Fortune got 
off his wagon and unchecked his horse so he could drink. W hen we 
got up to the crossing the gate was up. The gate did not come down 
on that man until after be was struck. I did not see the gateman. T 
was on the other side from bin), and could not see him. When the 
gate came down Fortune was struck and was underneath the ear. 
When the car struck him lie was going across the track. The horse’s 
front foot had passed the first track, that is. the first rail on this side, 
and the wheel was about to hit the first rail, when the ear hit him and 
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cut the horses apart from the wagon, throwing the horses on one side 
and the wagon on the other, lie was struck almost in the middle of 
the track and the wagon was slewed from where it was struck, a 
distance equal to the distance from where I am sitting to the fur¬ 
thest juror sitting in the front seat of the jury box. 

15 On crass examination the witness said: 

l had known Fortune for four or five years before the acci- 
dent. The accident was between half past eight and nine o’clock in 
the morning. I was not driving close behind Fortune because the law 
does not permit it. I was the length of the wagon and horse away 
from him. Fortune had the lines and the whip in his hand. I talked 
with him at the fountain. I don’t drink and never saw him take a 
drink. I could see him because he was in front of me. I saw the 
engine coming before it approached the crossing. I saw it up at the 
bend. That is about a quarter of a square north of N street. 

Q. So you saw Fortune driving in front of this approaching 
engine? A. You,say driving in front of the approaching engine? 

Q. I say you saw nim driving in front of the approaching engine? 
A. The train was coming along when Fortune crossed X Street that 
train started coming around the bend, and before he could cross the 
train hit him. * * * 

1 did not yell to Fortune not to go in front of the engine and I 
did not hear anyone warn him. I did not see the gateman until 
after the accident. * * * 

Q. Before Fortune’s horse went on the track, could you not see 
that engine to the north? A. I seen the engine coming around the 
bend. 

Q. You knew it was approaching that crossing? A. Well, ought 
not the man to have had the gates down to stop the horse from 
coming across? 

The car hit in between the horses and the wagon, and cut 
lfi them apart. It struck the wagon and the front part was 
turned around off the track. Tt was slewed around, and 
kicked up on the side. 

Whereupon the plaintiff, to further maintain the issues on his part 
joined, called as a witness Richard Harris, who testified as follows: 

I work for Mr. Burgess, who is next door to Griffith’s place. I was 
there in September, 1007. At the time of the accident I was in 
front of Mr. Meyer’s coal yard, next to Mr. Burgess, which is between 
Patterson and N Streets; I was standing in Mr. Meyer’s coal yard, 
between Patterson and X Streets when I saw this train coming 
around the curve. There was a frame shack the other side of the 
watch box, and Mr. Matthews, the watchman, was sitting on the 
south side of the watch box. and at the time the train was coming 
around thi* here driver was crossing the track. The horses were 
on the track, and the front wheels of the wagon, and he th rowed 
the gate down, and the north gate struck the wagon, struck the 
front part of the wagon, and drove the wagon on the north side of 
the street. After the train stopped, the horses were on the east side 
and the wagon was on the north side. I was standing about ten 

2—2041a 
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feet or perhaps twenty feet ironi P. tterson Street. Mr. Griffith has 
the coal yard next to N Street, Mr. Burgess is next, and Mr. Meyers 
is next to him. 

On cross examination the witness said: 

1 was on the east side of First Street, on the sidewalk in front of 
Mr. Meyers. When I first saw the engine it was around the 
17 bend: I suppose about foVtv strides from the watchbox. 

Q. Was there anything to prevent Fortune from seeing 
that train? A. I didn’t see anything. 

Q. You saw him drive right in front of the approaching train? 
A. Yes, sir. and they caught him in the gate. 

I don’t know how far the engine was away when he got on the 
track. When his horses struck the track, the engine was about ten 
feet away. I can’t tell you exactly how far the engine was away 
when the horses first started on the track. It was pretty close to 
him. 1 think it was as far as the length of this room, but I would 
not like to say. 

Q. Was it further or nearer than the length of this room? \ ou 
were looking at it. A. I was looking at the time, hut the only thing 
I can say is when I first spied this train the train was coining around 
the curve, and the watchman was on the south side of the track, 
sitting there- 

The Court: You need not go over it again. 

The Witness: 1 cannot tell you how far the train was. 

Bv Mr. Colbert: 

«. 

Q. When you first saw the train coming around the bend, where 
was Fortune? A. Sitting on the seat. 

Q. Was he on the track? A. The horses hadn’t got to 
i*S the track. 

Q. Had not got to the tracks? A. The horses heads were 
about to tlie tracks, but the horses were not on the tracks. 

There were several people around there, but 1 heard no one shout 
•it Fortune. 1 did not shout at him. 

Whereujxm the plaintiff, to further maintain the issues on his 
part joined, recalled Thomas Madison, who testified as follows: 

There is a switch comes in there above X Street, going to the 
coal yard. Just about the time the train got to the end of the 
switch. Fortune was coming down the track, and tin* horses’ feet 
had crossed the first track. The train was not running so fast as 
when it was coming with passengers. She had one coach in front 
of her. She was coming down, and not running so fast. The crash 
sounded just the same as if someone were shooting a cannon off, it 
made that much noise. 

Whereupon the plaintiff, to further maintain the issues on his 
part joined, called as a witness Llty \\ HITE, who testified as fol¬ 
lows : 

I saw the accident to Mr. Griffith’s wagon ami was standing on 
First Street between M and N Streets, and was north of Patterson 
Street and looking to the north, in the direction of the accident. 
What first attracted my attention was I saw the watchman running 
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and when I looked the gates wore up, and the train was coining 
and Fortune was coming, and the watchman did not get to the gates 
in time to let them down before Fortune was on the track. 

19 He was about half way across the track, and then in that 
time the train had struck him before the watchman got the 

gates down. The gates came down back ot Fortune on the wagon, 
and the gate next to the coal yard came all the way down, and the 
other gate could not get down on account of the wagon being under¬ 
neath it. 

On cross examination the witness said: 

I was standing on First Street, between M and X Streets, and 
was looking at the wagons. I was up there getting coal, and was 
looking at the wagons at that time. I was picking up coal on the 
street. It was strewn along from the wagons. 1 was looking to see 
the coal fall. The wagons were coming and going all the time. 
There was another wagon not very far behind Fortune. 

Q. W hen you saw Fortune approach the tracks how far was the 
train away, the train that hit him? A. I couldn t tell just how far 
the train was, but I guess it was nearly the length of this room. 

(J. And you saw Fortune driving right in front of that train? 
A. Yes; I saw Fortune drive straight down X Street and on the 
crossing. 

1 don’t know whether he looked in either direction up or down 
the track. He had the reins in his hand and did not have his 
head down. He was driving just as other drivers would drive. 1 
had a talk at my house with a railroad representative. 

Q. And did you not tell him shortly after this accident happened 
at vour house, that Fortune drove right in front of the train 

20 without looking one way or the other? A. Xo, I did not 
tell him any such thing. I told him the same statement 

that I tell you all here. 

Q. Did you not say then and there that he drove under the gates 
before he noticed the train was so close? A. I told him that he drove 
on the track while the gates were up. That’s what I told him. 

Q. And while the engine was very close to him? A. Well. I told 
him that the train was coming around the curve at the same time 
that the driver was driving to the crossing. I could see the train 
coming around the bend. Don’t know of there being anything that 
would stop him from seeing it. 

Whereu non the plaintiff, to further maintain the issues on his 
part joined, called as a witness Michael E. Hagan, who testified as 
follows: 

l am a Police Officer, and was on duty near First and N Streets 
on the 28th of September, 1907. 1 was in sight of the crossing and 

heard the crash. I was about ninety feet away, on the east side of 
First Street. At the time of the accident I w T as looking east and 
talking to one of the clerks in Mr. Burgess’ office. What first at¬ 
tracted my attention w T as the crash. I turned around short and run 
over there to the car. It was a mail car, backing in with a shifter. 
It had evidently been going slow. The man was under the trucks 
of the middle car. I got him out from there, and also helped to get 
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the horse out. I had to shoot the horse on the order of Mr. Griffith, 
as his left hind leg was broken. The horse was under the trucks 
between the mail car and the tender. After the ears bad 

21 stopped, the front trucks of the engine were still on the cross¬ 
ing on the south side. The front wheels of tin* engine were 

to the north. The gates were down when I turned and looked. 

On cross examination the witness said: 

I was on the east side of First Street, about ninety feet south of 
the crossing, and was facing east, talking to a clerk in Burgess otliee. 
When I heard the crash I immediately turned around and saw the 
gates were down. 1 did not hear the gong ring. I never hear the 
gong ring there. 1 never hear any bell on that gate*. The gateman 
was at his usual place. 1 don’t remember that there are any gongs 
on that gate. They might be there, but I don't remember ever 
hearing them, and that crossing is on my beat. Standing at Hrsl 
and N Streets on the west side of the crossing you could see a train 
approaching from the north further than Florida avenue, a greater 
distance than two squares away. Standing on the west side of the 
crossing there is no obstruction to the view at all. 

Whereupon the plaintiff, to further maintain the issues mi bis 
part joined, called as a witness William II. Dice, who testilied as 
follows: 

I worked for Mr. Griffith on September 2N, IffOT. W ben 1 beard 
the crash I was at the telephone and I hung up the phone and went 
out. When T got to the door 1 saw the horses under the engine, 
and I went to work to null the harness off of them, and to get them 
out. One horse had the left hind foot cut off, and the other one 
was somewhat wounded. The horses were on the east side of the 
car and tlie wagon was on the other side of the track, and 

22 was laying up against the engine, and we got some men to 
help to move the wagon away from the train so that the* train 

could go along. The wagon and the harness were broken up. 1 
examined the crossing after the train moved away, to see where the 
man was struck, and saw where the big wagon wheel had gone across 
and where the engine bad struck the wagon. It showed where it 
had slid along the ties of the railroad track, and the ties had been 
chewed off by the wagon. That sliding mark began as the wagon 
came off the boards that were across the crossing. It began just a 
little beyond the center of the driveway it was to the right going 
east. The driveway there is about thirty or forty feet wide 1 guess. 

Q. Did you observe any marks or wagon tracks at the south end 
of the gate? A. No sir: I didn’t see any wagon marks there at all. 

Q, Did you look? A. I looked all along there, yes: I went up the 
track to see when* this wagon had gone across the crossing. 

The gates go all the way across the driveway to tla* cud of the 
boards. At the end of the gates there was a pile of dirt. I imagine 
in the center it was a foot and a half high, and beyond that is the 
gully where the railroad tracks are drained. I imagine that gully 
is about a foot or a foot and a quarter deep, or something like that. 

On cross examination the witness said: 

I did not see the accident and was at the telephone when it hap¬ 
pened. The gates were down when I went out. 
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23 Whereupon the plainti.., to further maintain the issues on 

his part joined, called as a witness Nathan Blue, who testi¬ 
fied as follows: 

I am employed by Johnson Brothers, and knew Fortune, the 
driver who was killed at First and N Streets, and saw him on the 
morning of the accident. As 1 was going up from the dump I met 
him between North Capitol ami First Streets, about 150 steps from 
the watering tank. I spoke to him and said “Good Morning” and 
he spoke to me. That was a very short while before the accident. 
Someone came up from the crossing and said that he had been killed, 
so T walked back down there and saw him. I was well acquainted 
with him and had known him for about two years. The onlv con- 
versation — took place between us was that he said “Good morning, 
Fat” and I said “Good morning, Fortune.” 

On cross examination witness said: 

When T saw Fortune, he was going east, and I was going west. 


Whereupon the plaintiff, to further maintain the issues on his part 
joined, called as a witness W. W. Griffith, who testified as follows: 

I am the plaintiff in this case, and have been doing business at 
First and N Streets, since April 1. 1907. 1 conduct a wood ami coal 
yard at that point. At the time of the accident I was at my branch 
yard, at 10th and II Streets, Northeast, and received a telephone 
message that mv team had been run into and the driver killed. 1 
got in my buggy and went over there as soon as I could. When 1 
got there the wreck had lieen removed and the driver taken 
24 away, and the horse that had its leg broken had been shot, 
which was done at mv direction. The other horse which was 
injured was standing in the yard. The train had left and the wagon 
was lying on the hank on the south of the corner, lying on its side. 
After looking the injured horse over, I went out to the track to take 
in the condition of things, and to see if I could form an idea as to 
how the accident happened. While there my attention was called 
to the fact that the gates were down when the team came up. Some¬ 
body told me that. 1 made an examination of the condition of the 
street and also where this wagon had been struck. 1 had an idea 
that the team had been struck on the corner, and I examined the 
crossing. There were hoards that had been put down then' to cross 
over the railroad, and I could see where the wagon slid. I could see 
the marks. They were on the west rail. The appearance of the front 
of the wagon was as if it had been dragged. The marks began just a 
little south of the center of the track, the center of the crossing. I 
should say that the wagon was driven on the right hand side, cross¬ 
ing the track. 1 examined the west gate to see if there was anything 
like a splinter on it, but the gate was intact, no marks on it at all. 
There was a small embankment south of the gate. They had a pipe 
there about twelve inches, that carried the water through, so that 
teams could cross over it, and at tin* end it was left open to give a 
clear passage. The railroad men had thrown the dirt out and of 
course there being no reason to prevent them they dumped it on 
this little hank, and quite a little hank had accumulated there. 
That embankment was formed right at the end of the hoards. 
The Coi kT: M as there room to drive around the end? 
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The Witness: In my opinion tl e c was not. The reason for that 
is that this embankment with the glitter and the construction of the 
team, it would he almost impossible to get the wagon at that particu¬ 
lar point across there. 

1 should judge a man could pass between the end of the gate and 
the remaining space of the driveway on the boards by scpieezing 
around the end. The gate did not go quite across the crossing, but 
was close to it. I examined from where the wagon was and I could 
see where the wagon had been dragged across. I examined the em¬ 
bankment at the south end of the gate, the south side of the drive¬ 
way. and it showed marks, of course of the wagon sliding across 
there 

Q. Were there marks of any kind on this embankment or earth 
by the side of it? A. No more than you could drag anything across 
there it would show where it was dragged. 

Q. 1 think probably you do not understand my question. 

The Court: Were there anv such marks as there would have been 
if a team had l»een driven across there? 

Witness: No. sir. no wheel tracks. 

The wagon was about twenty feet from the point where the sliding 
marks began. The wagon was demolished. Tt was a Keystone pat¬ 
ent hoisting chute wagon, and they cost us new $350, and was in 
first-class condition Ik* fore the accident. The horse that was killed 
cost me $200. and she was seven or eight years old. You can’t get 
one like her for less than $200. I put her value at the time 
20 she was killed at $250. The other horse remained out of usa 
for two months. Her services were worth $1.50 a day. The 
harness was not broken much I make no claim for injury to it. One 
collar that was destroyed was worth $2.50. The tracks at the X Street 
crossing were in a small hollow, that was lower than the street grade. 
T should say there was a grade of five degrees there, running from 
the track back to tin* we*4 line of the pavement, which is 25 or 35 
feet away. The gates had been in operation at that point for five 
years, or more. They were operated bv hand cranks, one on each 
gate. They were single gates, that is, one gate was across the whole 
crossing on one side, and one on the other, and were operated by a 
watchman. The gates could be closed on the approach of a train 
from either direction. After a train Inal passed and the tracks were 
clear, they would be raised and left in that condition until another 
train approached. The gates were usually operated during the busi¬ 
ness hours, that is. from six in the morning until six in the evening, 
and in the evening they were put down and closed, with a light on 
them. The driver Fortune had been taking teams over that crossing 
for two years, and the teams make an average of from five to six trips 
a day. The gateman’s name was Matthews. He was an old man, 
and a very excitable one. The nearest switch on the north side of this 
crossing was about a hundred feet away, and it supplied the Orovo 
Coni and Land Company with froght. Tt was used almost every day. 
Tt left the main track about where the curve in it straightens 
into First Street. 

27 On cross-examination witness said: 

I had the wagon rebuilt, and the parts of the old wagon 
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which were used were worth $50 00. I had had the wagon eighteen • 
months, and bought it at a sale tor $275. It was not a new wagon 
when I bought it, hut had been used a short time. T did not hire 
a team to take the place of the one that was injured, but Innight 
three or four teams at that time because I was short of teams. 

This was all the testimony offered on behalf of the plaintiff. 

Whereupon counsel for the defendant moved the court to instruct 
tlie jury upon all the evidence to return a verdict for the defendant, 
on the ground that there was no evidence of negligence on the part 
of the defendant, and that there was evidence of contributory negli¬ 
gence on the part of plaintiff s driver, but the court refused to so in¬ 
struct the jury. 


Whereupon the defendant, to maintain the issues on its part 
joined, called as a witness Edwin L. Hare, who testified as follows: 

I am a painter, employed at the Navy Yard at Portsmouth, Ya. 
At the time of the accident I was employed as a painter painting 
schools in this district for the District Government. I saw the acci¬ 
dent at First and N Streets on September 28, 1907, and at the time 
of the accident was standing about ten feet from where the wagon 
was struck. I heard the whistle blow. I was on my way back home 
to mv brother-in-law’s place. I was standing about ten feet 
28 from the corner of N Street when the wagon came up. I saw 
the man sitting there with his head hanging down, with his 
hands on his knees and his reins on the foot board. The gate was 
down at the time and I hollowed at him and did not get any answer, 
and the man on the car hollowed also, lie was looking out and 
hollowed. The driver jumped oil of the wagon as the near side horse 
was struck, and that horse struck the other horse, knocking him and 
the man down, and they rolled over him and left the man between 
the two trucks of the car. The wagon was knocked to one side, and 
about midway of the wagon are two gear wheels, with grease on 
them, and the gate struck right in there on that grease. That is how 
it came that the grease was on the end of the gate. I noticed that and 
a colored man who was there at the time was looking at it, and I said 
to him “Just leave the gate stand as it is.” As the team approached 
the crossing the gates were down. I saw the gateman standing right 
at the gate. He had his hand on the lever. lie was on the off side 
next to the coal yard. As the horses got right at the gate they saw 
the gate was shut and they turned out, knowing they were close at 


home, and came around the gate, and one wheel struck the little 
bank of dirt there. You could see it there, and I made a remark 
about it at the time. The gateman threy his flag up .and hollowed 
at the driver, but it did not do any good. The man on the car who 
hollowed was standing at the back door of the car. fie was a train 
employe. I saw the engine and car before the accident, saw them 
coming. Standing where I mic on the west side of the crossing you 
could see clear way up to the other watch box. I was on the west 
side of the street, the side on which the wagon approached 
29 the crossing. When the horses approached the gate and 
turned around the end of it and started across the track, the 
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engine ami car were about eight feet north of the crossing. The 
train was going slow. I made a drawing of the crossing last Tuesday 
night when I got a letter telling me to come to the trial. (The 
drawing was offered in evidence.) 

On cross examination the witness said: 

I am now living in Norfolk, Va., and am 32 years old. I have 

been working at Portsmouth Navy Yard since I left the District 

Government. Before working for the District as a painter I worked 

for the B. & 0. about two months. I quit their employ 1 think on 

the 20th of September, 1907. 1 can t tell exactly when I went to 

work for the company, but have a book showing the exact date that 

I left them. I was a member of the Relief Association of the B. ifc 

()., but am not now. I worked for them about two months, and was 

a laborer engaged in repairing cars at the repair shop near the corner 

of R Street, I think. I can’t tell the exact date I went to work for 

the District, but worked for about two weeks, and then went to the 

Portsmouth Navv Yard. Before I went to work here 1 was in Win- 

chester. Ya. 1 was raised there, and worked as a painter. At 

the time of the accident on September 28, 1907, I was working for 

the District, and was living with my brother-in-law on R Street. I 

could not give you the number of his house, because I never knew 

much about Washington. I did not know much about the city, but 

knew the wav mv brother in law always told me to go. I lived with 

him about five weeks. I could not tell vou between what streets his 

«/ 

house is. Before I went to live with him I kept house at 
30 11th and K Streets. I don’t know how long I lived there, 
but broke up and went with my brother-in-law, expecting that 
l would get a call to the Norfolk Navy Yard at any time. I rented 
the third floor in that home from a young widow lady, but do not 
now recall her name. My wife and little girl lived there with me. 
On the morning of the accident I left my brother’s house about 0:lo, 
and went down to the Navy Yard and over the bridge to Anacostia 
to a school house which was being painted. I did not stop on the 
way. and can t tell you the number of squares it was to the place 
of the accident. The accident occurred about 8:30 o’clock. T left 
home about 0:1 o and got out to where I was supposed to go to work 
about quarter after seven o’clock, and there I met Mr. Lee, who 
was boss over me. and he said there was not going to be any work 
that day, and for me to go back home. I then started back home 
and when l got out to the ice plant, which was about a block from 
the accident, it was around eight o’clock. 

Q. Is that north or south of the accident? A. 1 don’t know. You 
could lose me, you could turn me around. It was back of this place. 

It is next to the old depot, down that way. The ice plant is a block 
towards the old depot. 

At the time this accident happened I was about ten feet away, 
walking on the roadway of First Street. There was no side-walk at 
that point. I was on the left hand side of the track, going up. When 
I first saw the wagon it was half a block down N Street. I was 
standing at the crossing, watching the train come in. When T first 
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saw the train it was up past the other crossing, next to where 

31 the new bridge is. 1 should say it was a block and a half 
away. I was just standing there looking. 1 saw the wagon 

coining, saw this man on the wagon have his head down, and his 
lines over the dash board. I saw the driver tirst about half a block 
away, and when 1 turned and looked up the street I saw the train 
about a block and a half away. I was just standing there, and after 
1 saw the train I turned and looked at the man again, and his hands 
were down and his lines were on the foot-board, and when he got 
close to me 1 started to hollow at him. At that time the wagon 
was moving and the train was moving. When the horses got up 
to the gate they started coming around the gate, swinging around 
the gate, and 1 kept hollowing. 1 saw after I hollowed that 1 could 
not wake the man up, and then 1 made a start to catch the horse, 
but by that time the train had struck him and the wagon fell in front 
of me. 1 did not know where the team was going. I thought it 
might turn down First Street where l was. When the horses turned 
across the tracks they were about ten feet from me. \\ hen the 
horses went around the gate, one wheel of the wagon remained on 
the boards across the crossing, l he wagon itselt was not on the 
board driveway across N (Street. The other side ot the wagon went 
down in a gutter at the end of the ties. There is a gutter on the west 
side of the railroad tracks, where 1 was standing. It is made ot 
ashes and is perfectly level. 1 do not think it drained water from 
the ties. You could walk down there. There is a fall from the 
ties into this gutter. There was a pile of dirt on the bank about a 
foot and a half high, and had a circumference of about the 

32 size of a bucket wheel. One of the horses went right over 
that bank or pile of dirt, and then struck the ties. Before the 

front wheel was struck otf the wagon the driver jumped off in the 
middle of the tracks. He jumped down opposite of the off side horse. 
The left side horse knocked the right side horse down, and that 
horse knocked the man down. I saw the man at the gate, and also 
a man standing on the back of the car. I did not see any other 
wagon coming along there, i saw a wagon pretty near up to the 
next corner, at N Street. When l first saw the train the gate was 
not down, but it was let down as soon as the gate at the crossing 
above was lowered. The gateman could hear the sound of the other 
gate going down and he let his own gate down. The driver was 
about as far as from here next to the furthest man away from me 
in the jury box, when the gates were let down, and at that time tin* 
horses were walking straight towards the gate. The horses got al¬ 
most up to the gate before they turned out and started so they could 
get around the gate. The horses did not pause at all. They kept on 
pulling and went around the end of the gate. I was employed at 
one time in Cumberland, Md., by Mr. Stewart. 1 was not there 
very long. I worked in the B. & O. shops there. That was long 
before this accident. I went from there back to Winchester. I 
worked there about five or six months. 

Q. Did you work for anybody else besides Mr. Stewart at Cumber¬ 
land? A. No, sir. 
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Q. Did you work for anv company there? A. (The wit- 

33 nest? shook his head.) 

Q. As a matter of fact, did you work for the B. & O. Kail- 
road Company. A. A Manufactory- 

Q. I say as a matter of fact did you not work for the B. A O.? 
A. I worked for the B. <fc O. shops that is all. 

Q. Well, was that not for the B. & O. A. Yes; that is all. 

Q, Why did you say you did not work for any company? A. 
That was long before that. ^ ou haven’t any right to ask me about 
what I did when 1 was pretty near a kid. That was all different. 

(). Where did you go from Cumberland? A. I went home to 
Winchester. 

Q. How long did you stay at Cumberland from the time you first 
got there'till you left? A. 1 don't know how long 1 stayed then*? 

Q. Did you stay there a year? A. I didn t stay there a year. 

Q. Can you tell us how long you did stay there? A. About five 
or six months. 

Q. How long did you work for Mr. Stewart? A. 1 am telling 
you now. That is all I can remember. That is a funny thing, to 
ask a man to go back that far when he was a boy of eighteen years 
old. I think that is a fool question to ask me, anything like that. 
This case is in Washington. 

Whereupon the defendant to further maintain the issues on his 
part joined called as a witness Ohio I). Boyle, who testified 

34 as follows: 

On September 28, 1907, I was conductor on the B. O. 
in charge of engine 113,7 which hit Mr. (iriflitb’s horses. 
The train on that morning consisted of a mail car and an 
engine, and we were shifting that mail car into the old depot. The 
accident happened at about 8.40 A. M., and took place directly south 
of the X Street crossing. 1 was standing on the front end of the 
postal car as it was being backed into the station and controlling the 
train with the air brake on that car. Brakeman Mitchell was stand¬ 
ing on the platform helping me to keep a lookout. A few feet after 
passing Florida Ave. crossing 1 got sight of the N Street crossing, 
which was the next one, and at that time the gates were down. 
It was my duty to see that the tracks were clear and that crossings 
were properly protected. If they are not the rules of the Company 
require me to stop and protect them with my train crew. I would 
not be permitted to let mv train to cross N Street as long as those 
gates were up and the crossing unprotected, and if they had been 
up I would have been obliged to stop and send tin* brakeman or 
-ome other member of the crew ahead before taking the train over 
the crossing. That was not necessary in this cast* because the gates 
at that time were down up to the tune of the accident, they were 
down continuously. When the car was more than a hundred feet 
away from the crossing I saw the team coining down N Street, going 
east My train was traveling very slowly, about four or five miles 
an hour. I did not pay any particular attention to the team up to 
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the time immediately prc cding the accident, because I would 
So not notice any team particularly a* long as the gates were 
down, so that my close observance of the team only began 
at the time of the incident before the accident occurred. At that 
time I noticed the team turn to go apparently down First Street, 
which parallels the railroad, and they kept in that direction until 
they reached the end of the gate. Then the horses turned directly 
across the track in front of mv car at the end of the gate. At that 
time T was almost on the team, probably about twenty feet away 
from it, when 1 saw the horses plunge across the track in front of 
me, directly south of the crossing. When I saw the team turn 
across the tracks, I shouted to the driver and applied the air on the 
train. The air is turned on for the purpose of setting the brakes 
and stopping tbe train. Directly before I shouted to the driver I 
noticed that he appeared to be in a dazed condition, and that the 
reins were hanging loose and that he had no control of the team. 
His head was hanging down like that (indicating). After the ap¬ 
plication of air was made to the brakes, the train was stopped within 
' twenty-five or thirty feet. The bell on the engine was rung con¬ 
tinuously. I saw the gatenmn as we approached, and he was stand¬ 
ing at the gate cranks on the east side of the crossing. There was 
nothing to obstruct the view of a driver approaching that crossing 
from the west after he got within one hundred feet of the crossing, 
and when he got within twenty or thirty feet of the crossing he could 
see up the tracks beyond Florida Avenue. When we were over a 
hundred feet away from the crossing 1 saw this team approaching 
on N Street, and assumed that it would stop because the gates were 
down. We struck the wagon right about where the driver 
3fl was sitting, and that practically separated the wagon from 
the horses and left the wagon on the west side of the crossing 
and the horses on the east side. I would not say that we shoved 
them along the tracks—the blow simply separated them and cast 
them aside. When the team started on the track the car was 
probably twenty or twenty five feet away, and under the conditions 
existing at that crossing on the morning of the accident the train 
could not have been stopped after the air was applied in less than 
fifty feet. 

On cross examination witness said: 

I have been employed by the B. it O. for about seven years, as 
flagman, brakeman and conductor. I have l>een conductor four 
years. As conductor on this train T had full charge of the making 
up of passenger equipment that was assigned to me. and bringing 
them into the station. I picked this mail car up at the new 
passenger yard at 12th and Rhode Island Avenue, and was taking 
it into the depot. T had coupled the air hose so that T could control 
the train from the front end of the car. That hose would be op¬ 
erated by band from the forward end of the ear. directly on the 
inside of tbe door. T was standing in the doorway, and had been 
standing there ever since we left the round-house, but was more out¬ 
side than inside. Tbe brakeman was standing beside me. helping 
to keep a lookout, as there was nothing else for him to dr at that 
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time. I did not have to step inside of the door to work the brake. 

I was standing in the door-way with my hand on the valve, and 
operating it without changing my position. When I first 

37 saw the team we were over a hundred feet from the crossing, 
and I paid no particular attention to it at that time, but 1 

did look at them particularly when the horses were just alnmt to 
plunge across the track. I could not sav how fast they were going. 
They seemed to give a lurch onto the track. The view between us 
and the wagon was perfectly clear. 1 paid no more attention to this 
team as it approached the crossing than I would to a person walking 
down the street, because 1 would expect the team to stop, knowing 
the gates were down. Up to the time that I discovered that the team 
was not going to stop. I had done nothing whatever to check the 
speed of the train. It was not necessary. I saw the team when it 
turned south from X street to the point where the horses plunged 
across the track. I wish to correct that. I saw the team coming 
down N Street and then later I saw it going down First Street. It 
is evident that it turned but I can’t say that I saw it turn. I don t 
remember that, but it was in my line of vision. There is a driveway 
extending from the X Street crossing south and parallel to the 
tracks. It practically adjoins the track. I noticed that the horses 
were going south just before they made the turn to go on the track. 
I can’t say how far south of the X Street driveway that was. but not 
very many feet. I am not able to say how many feet that was away 
from the main driveway on X Street, but it was directly south of the 
driveway on X street that they attempted to cross the track three or 
four feet south of the main driveway on X street. The car was twenty 
or twenty five feet away from the wagon when I first applied the air 
brake, and was running four or five miles an hour. The speed 

38 had been reduced a little when it struck the wagon. It did not 
strike a very severe blow, but the momentum was enough to 

break the wagon loose from the horses, and push it to one side. The 
brake on the car was in good working order, and there was no load 
whatever on the train. The tracks at that point are on a down grade 
coming in. It is an unusually heavy grade. 1 put on the brakes 
as strong as they could be put. The engineer would have to tell 
you the number of pounds of air we had on. but I could tell from 
the sound emitted from the valve that we had a good supply of air. 
the usual supply. With an empty train, moving at four or five 
miles an hour, and under the track conditions existing at the cross¬ 
ing, I should say that a full application of the air brakes would be 
able to stop the train in about fifty feet. When I fir.-t came in sight 
of the X Street crossing and saw the gates down, wo wen* directly 
south of Florida avenue. T should say a good distance away. I 
did not see the gates come down at all. They were* already down, 
and they were not raised from the time I came in sight of them 
until after the accident. I should say that tin* only noticeable thing 
about the driveway south from X Street and parallel to the tracks 
on the west side would be the drain or ditch, which practically sep¬ 
arated the driveway from the tracks. I could not tell you how wide 
or deep that drain is. I do not recall the existence of a pile of dirt 
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near the end of that gate. The watchman's box is at the northeast 
corner of the crossing. When I first observed the watchman, he 
was standing at the handles of the gate, on the northeast corner of 
the crossing, and as we got to the crossing, he left the handles and 
walked down along side of the gate. I do not know why he 
30 walked down the side of the gate, unless it was for closer ob¬ 
servation, because he would have to raise the gates after we 
got over the crossing, unless some other train or engine was coming. 
There was nothing to obstruct the view up or down N street, and he 
would not have to leave the post in order to see if anything was com¬ 
ing. T do not recall at what point the ear was when I first saw the 
switchman. Coming around the curve from Florida Avenue you 
can see the west side of the crossing sooner than you can the east 
side, but I did not see him when we were a good bit further north 
than the switch. I cannot say what the brakeman who was stand- 
ing beside me did, as \ was paying no attention to him. I could not 
tell you at what speed the horses approached the crossing or what 
the driver was doing up to a few moments of the accident. T said 
that I did not notice the driver, only up to the instant of the ac¬ 
cident and at that time he was sitting up there with his head down 
like that (indicating) and the reins hanging loose in his hands. 

On re-direct examination the witness said: 

There are several conditions that determine in what space a train 
can be stopped, such as wet rail, or moisture in the atmosphere, or 
grade, or whether a preceding train had dropped sand on the rail. 
When 1 said on cross examination that mv train could have been 
stopped in fifty feet under certain conditions, l meant the conditions 
existing at the crossing at First and N Streets on the morning of 
the accident. 

40 Whereupon the defendant, to further maintain the Issues 

on its part joined, called as a witness John T. Mitchell, 
who testified as follows: 

I am a brakeman in the employ of the Washington Terminal 
Company. On September 28, 1907. I was employed in the same 
capacity by the IV A: O. I was with Mr. Hoyle on that morning, 
and saw the accident, which took place about 8:40. We were 
traveling four or five miles as we approached the crossing. The 
train consisted of one car and an engine. As we approached the 
crossing 1 was standing on the head end of the train, looking out 
to protect the train and to watch the people. Mr. Bovle was there 
with me. We were coming down the railroad at a rate of from four 
to five miles an hour and the wagon came down N Street, and made 
a turn like it was going down First Street. The gates were down 
and the horses just walked around in front of the train, and we 
struck them. T first noticed the team as they turned from N Street 
as if they were going down First Street, and they then turned again 
right on the track. 

Q. Did you see these horses and this wagon before they went on 
the track? A. No sir. T just seen them as they were in the track 
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1 just soon them as they turned like they were going on First street, 
and they were right on the track then. 

(). You did not notice them before that? A. No sir. 

As we approached the crossing the gates were down and the watch¬ 
man was standing at the gate. Approaching the crossing I 

41 should say that we would he forty or fifty feet away before 
you could see the whole crossing very good. I should sav 

you could not >ee the crossing from Florida Avenue. A wagon ap¬ 
proaching that crossing on N Street coming from the west, when it 
got within seventy feet of the crossing there was nothing to obstruct 
the view from it to the north. There was nothing to prevent the 
driver from seeing our car and engine coining. When I noticed 
that the horses were turning directly on to the track I jumped hack 
and Conductor Hoyle pulled the emergency valve, and we both got 
inside of the car door to save ourselves, we were so close on him. 
The driver did not appear to have any control over his horses at 
all. The lines were hanging down. lie was sitting with his head 
hanging down like 1 m* was asleep, or something the matter with him. 
I hardly had time to see what he was doing. The gateman was 
hollowing at him. He hollowed and waved his hand. At the 
moment that the horses turned and started on to the track, we were 
eighteen or twenty feet away from them, and traveling between four 
and five miles an hour. I should say that the application of the 
air slackened our speed a little before we hit him. After hitting 
the wagon the car went about thirty feet before stopping. When 
we stopped, the horses wen* under some portion of the engine on 
the east side, and the wagon was on the opposite side. The gate 
shut down towards the south. I did not notice the team while it 
was on X Street until immediately before it turned to the south, and 
we had gotten right to the crossing. 

On cross-examination the witness said: 

We were about twenty five feet away from the crossing 

42 when I first noticed the team, and the team was then about 
five or ten feet away from the tracks, and was turning out. of 

N Street on to First Street. It went about three feet south of X 
Street before turning on to the tracks. It turned right around 
short on to the tracks. I did not realize what this team was turn¬ 
ing south for from the crossing, unless it was to go down First 
Street. I noticed tin* team a little further up north there, coming 
down from that coal place, but I did not notice anyone standing on 
the south side of the crossing. When this team turned south from 
the crossing 1 was standing on the front end of the car coming in. 
We were shoving the car in. The conductor and I had been stand¬ 
ing there ever since we started to shove that car in. Wo were 30 or 
35 feet north of the crossing when I first noticed it. The gate- were 
down. I saw them go down when we were about 35 feet from the 
crossing. 1 did not see them go up. The gateman was standing 
at the gate. The conductor pulled the emergency air valve when 
we saw the team turn on to the track. It was a clear morning hut 
1 don't know whether it was bright or not. The train went about 
30 feet after the air brakes were put on, possibly 35 or 40 feet, or 
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something like that. I don't know the width ot the driveway on 
X Street, but suppose it is about IS or 20 feet. When the air brakes 
were applied, we were just on the north side of the crossing, just 
within the gates. When the team was struck it was coining around 
the gate at the other side of the crossing, the south side, and was 
about 3 feet south of the driveway. There is a ditch on the west 
side of the tracks, a foot wide and about two feet deep. The 

43 driver was seated on his wagon with his head hanging down, 
and did not seem to be conscious of the approach of the train. 

The train did not carry the wagon any distance, just separated it 
from the horses. It did not move it over 5 feet. We hit the wagon 
with a speed of between 4 and 5 miles an hour. It was not very 
hard, but broke it loose from the horses and threw it on the side. 

1 have been employed by the Washington Terminal Company tor 
two or three years, and have been a brakeman since 1902. 

On re-direet examination the witness said: 

I do not know how wide N Street is at the crossing, but the board 

drivewav across the tracks is between 18 and 20 teet wide. 

%> 

Whereupon the defendant, to further maintain the issues on its 
part joined, called as a witness W. S. Everhart, who testified as fol¬ 
lows: 

l am employed by the B. A: O. as a fireman, and was so employed 
in September 1907, and was on the engine that struck the plaintiff’s 
wagon at the X Street crossing on the morning of September 28, 
1907. We were pushing a mail car into the station, and ap¬ 
proached the crossing at about four miles an hour. 1 was on the 
left side coming in, and could not see the team approaching from 
the west. The first notice 1 had of the collision was that l saw the 
heads of the horses coming across the track, and they were struck 
just then. The car and engine went about 30 or 30 feet after hitting 
the team, and was stopped by an application of the air brakes. W hen 
we came to a full stop, the engine was right on the crossing, all of 
it. As we approached the crossing 1 noticed the gates were 

44 down. When 1 first saw the gates we were about half a 
square away from the crossing. From that point down to 

the crossing I was sitting in the cab, looking out of the window to¬ 
wards the crowing. I did not see the horses until they got on the 
track. They started over the tracks right south of the crossing. 1 
should say about two or three feet south of the crossing. The engi¬ 
neer was on the right side of the engine, which would be the west 
side coming in. From my position I could not see to the west on 
the X Street crossing. 1 did not see the gateman. The weather 
was fair. 

On cross-examination the witness said: 

I was on the east side of the engine, pushing in towards the depot, 
and looking south at the time of the accident. Had been in that 
position since we left the coach yard. When I first took notice of 
the crossing the engine was about half a square north of X Street, 
The gates were down at that time. I never noticed the gateman. I 
do not know when the gates were lowered. I did not see them put 
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down or up. They were down when l first saw them. I did not see 
the driver of the team at all, but just saw the heads of the horses 
as they were stepping on the track. They were walking and I should 
say at that time we were about 40 feet away from them. I could not 

sav how close the train was to the team when the air brakes were 

* 

applied. The car went about 30 feet after the brakes were applied. 
The engine was over the whole crossing when we stopped. I should 
judge that the ear which we were pushing was about 40 feet long. 

There was nothing between tlie car and the engine. When we 
45 struck the team it was about two or three feet south of the 
crossing. 1 did not mean to say that when I first saw the 
horses our train was about 40 feet from them. We were right 
up to them when I saw them. 

Whereupon the defendant, to further maintain the issues on its 
part joined, called as a witness Charles Siielton, who testified 
as follows: 

I am a locomotive engineer employed by the Terminal Company. 
W as employed by the B. & (). Railroad as engineer on September 28, 
1907. and was in charge of the train that struck the team at the 
X Street crossing on that day. As we approached the crossing the 
engine was drifting down and was not using steam at all. The head 
of the engine was turned towards the car, which we were pushing in. 
There is right smart of a down grade at that crossing towards the 
depot. We were going down grade, about five or six miles an hour. 
1 did not see much of the accident because the mail car was ahead 
of us and the engine was a small one. The train was stopped by the 
conductor applying the emergency air brakes. We stopped the train 
right away. The air was put on when we were right about at the 
crossing. 1 should say the car traveled about 45 or 50 feet after 
the air was applied, and brought the train to a stop. When wq 
stopped the front part of the engine was just over the crossing. The 
tank of the engine was on the crossing and the tender also. The 
front of the engine was facing the car so that the tank and the ten¬ 
der were behind us. I did not see the team before it was hit. When 
a team coming down X Street from the west got within 30 or 40 
feet of the crossing there was nothing to stop the driver from 
40 seeing to the north for a square or a square and a half. I 
have traveled over that crossing for 2;> or 20 years. Ap¬ 
proaching that crossing from the north the front part of the engine 
would prevent me from seeing all of it, but the fireman could see 
the crossing when we were a square or a square and a half north of 
it. When we stopped, the wagon was right alongside of the engine 
and they had to get it out of the way before we could move. Under 
the conditions existing at that crossing, the train could have been 
stopped after the air brakes had been put on within 45 or 50 feet. 

On cross examination the witness said: 

I was on the west side of the engine coining in. After we stopped, 
the horses were on the fireman’s side and the wagon was on my side. 
As I remember, the horses were right in front of the engine on the 
fireman’s side. They were under the front end of the engine, near 
the cylinder. 1 should think that the best part of the engine had 
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gotten over the crossing when we came to a standstill. The postal 
car was about 50 feet long, and the engine and tender about 45. The 
engine without the tender was about 30 feet long. 


Whereupon the defendant, to further maintain the issues on its 
part joined, called as a witness L. Bennett, who testified as follows: 

I am engaged in the hauling business. In September 1907, I was 
in the barrel business, and my place of business was on N Street, 
about 75 feet from the crossing. On the day of the accident I was 
loading a carload of boxes, and we would load one wagon and 

47 send it to the car and while waiting for it would get the other 
wagon ready. On the morning of the accident one of the 

wagons stayed a little too long at the train, and 1 left my place of 
business and went to cross over the road to see what was the matter 
with it. 1 stood right there near the gate, and waited for the wagon. 
I saw Mr. Griffith’s wagon that got hit come up to the crossing. My 
wagon was coming up from the B. A: O. and I was standing there 
waiting for it. and as my wagon came hack this wagon that got hit 
was kind of just coming right in front of us, and we stopped there 
and was looking at it. We thought at that time the man did not 
have control of the horses or something. I Ic had his hat pulled down 
and I could not tell exactly what he was doing. Tie looked like he 
was asleep: he had his head down and T could not set 4 ; he had a cap 
on. ITis team was walking along. 

By the Corin': How far was thB from the track when you saw 
what you have just described? 

A. I guess about *25 feet—something like that. 1 could not 
exactly tell, hut I think about *25 feet. 

The gates were down. The gate is a one arm gate. As the team 
approached the crossing the gate was down. \\ hen I was looking at 
the team it was about 20 feet from the gate. 

Q. You noticed the team as it passed you 20 feet away from the 
crossing? A. Yes, sir. 

Q. And what was the next thing that you saw? A. The next 
thing I saw at the time the horses was standing on one side and he 
fell off the wagon. 

48 (}. What was it that attracted vour attention? A. Why, 
you know, the jar was had. 

Q. You heard the contact? A. Yes; the contact. 

Q. Where was the wagon and the horses at the time von turned 
around, after hearing this crash, with reference to the X Street road¬ 
way? A. They was right near to the other side of the Tee House. 
There is a vacant lot down there-- 

Q. Were thev south or north of the crossing? A. South of the 


crossing. 

Q On which side of X Street was it? A. The south side. 

Q. TTow much off the side? A. The way they ran into it he was 
right smart wavs on the south side. 

T saw the car and engine liefore the collision. T saw it as it was 
coming up to the crossing from the freight office up near the curve. 
T suppose 4 it was about a square from First and X Streets. T was 
looking right it as I was walking along, and saw it come down to 
4—2041a 
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the crossing. It was not g i.ig very fast. I was right on the east 
side of the street lip whole tlieie i~ a little road that goes n|> to 
the B. tV: O. The gateman was on the other side. I was on tlie side 
on which the wagon approached the crossing. I guess that was the 
West side. 

On cross-examination the witness said: 

1 was near the crossing waiting for my wagon. I was on 
49 tins side of tin* crossing. This is tlie south side. My place is 
on the south side*. The driver was coming towards the right 
and 1 was standing still. 1 was headed the same was that he was. 1 
was on the left side of the road. 


Whereupon the defendant, to further maintain the issues on its 
part joined called as a witness C. K. La Dow, who testified as follows: 

I am a member of the Metropolitan Police, and was in the same 
employment in September 1907. 1 was at North Capitol and N 

Streets at the moment the accident happened. 1 was one square 
away, probably 150 yards. 1 did not see the accident, but got there 
about five or ten minutes after. The engine and car had stopped 
right there at the crossing. 1 believe part of the engine was on the 
crossing, or just below it. I helped to remove the body of the driver 
and got the names of some witnesses and made an examination of 
the place around there to see just how the accident occurred. In 
this examination 1 tried to ascertain at what point the team got on 
the track. I saw the wagon tracks leading to the right of the gate, 
the arm of the gate. Instead of going straight across,.they turned 
to the right and went around the gate in this direction (indicating). 

Bv the Court: Where did thev go with reference to the arm of the 
gate? A. Past the end of the gate. 

Bv Mr. Hamilton: 

Q. South or north of the gate? A. South of the gate. 

Q. Describe those tracks from the point where they leave the N 
Street crossing and on—the direction they took. A. They 
50 went to the south. 

The Court: Describe them; the whole thing; what you 
found there. 

The Witness: They simply left the direct track in the roadway, 
and went around to the right, past the end of the gate. 

By the Court: And then where did they go? A. There i< a little 
gutter there. I lost track of them there. There is a little gutter 
probably 10 or 1*2 inches deep. 

Q Did you follow them any beyond the end of the gate arm? A. 
1 did not see them beyond tin* tracks at all. Ida* track is just below 
this gutter. The wagon had already been removed from the track 
when I made this examination. 

On cross examination tin* witness said: 

in my investigation I examined the ditch which is probably 10 
or 12 inches deep. It is not a ditch, it is a little drain which runs 
along side of the track, about two feet wide. It is a plain dirt ditch 
I did not observe any dirt pile there. The last place that I saw the 
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wheel tracks was at the top of this drain. The tracks which l ob¬ 
served were wagon tracks but 1 did not see the wagon make them. 
They showed that the tire was about 2 or 2 l /2 inches wide. The 
driveway along there was composed mostly of ashes at that time. 
The driveway was used a good deal. The coal wagons went across 
there, most of them. In mv examination I observed that the left 

wheel had just passed at the end of the gate. There was 

51 grease on the end of the gate and a corresponding scrape on 
the side of the wagon and showed it must have passed pretty 
close to the end of the gate. I saw the wagon lying alongside of the 

track, probably 10 or 15 feet below the end of the driveway. By 

the end of the driveway I mean tin* south end of the boards. The 
wagon was pretty well broken up. It was lying on its side. They 
had simply turned it over away from the tracks so the train could 
move by. I saw Officer Hagan there that morning. He gave me the 
names of some of the witnesses. The horses had been token away 
when 1 got there. The accident happened between half past eight 
and nine o'clock. It was before nine o'clock. W hen I got there 
the colored man who was killed was lying on the east side of First 
Street l>elow the crossing, and the horses had been moved from 
under the train. The train was just about to leave, when I got 
there. It started away as I got there. 

On re-direet examination witness said: 

The mark which 1 saw on the wagon was a long scrape on the side. 
Part of the side of the wagon was covered with grease. It was one of 
those wagons you use with a crank to raise up. There was a lot of 
grease on the side and the grease had l>een scraped off. I also found 
grease on the end of the gate*. It is customary for officers to make 
an investigation of an accident of that kind in order to make a report 
of it. I did not make a report of this accident. 1 think I turned it 
over to the Sergeant of No. 0, who came down there. 


W hereupon the defendant, to further maintain the issues on its 
part joined, offered and introduced in evidence the deposition 
5*2 of .Joseph Matiiews, who testified as follows: 

1 left the employ of the Baltimore and Ohio Railroad when 
I got sick in February 1908. I had been employed by them as a 
gateman and before that as a car inspector. I had been a gateman at 
Fourth Street but was moved down to the X Street crossing, and was 
there at the time of the accident to Griffith’s wagon, as gateman. 1 


have had a very bad spell of illness since then. I am nearly seventy 
years old, and have not worked much for the last year or so. At the 
time of the accident I had been a gateman for several years. T re¬ 


member the accident to Mr. Griffith’s wagon in September 1007. I 


was standing looking at it. 1 think it took place about half past 


eight o’clock in the morning. I think that was about the time. I 


was standing at the gate as T always did, and he drove down there as 


all drivers do. 1 knew him very well. He was coming, but I thought 
ho was not going to stop. The gate was down and T could do no 


more onlv hollow, and I did hollow at him. 1 did not know what 


was the matter with the man, unless he was—he did not stop and his 
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hor^ went around the gate. Hi two horses went around the gate 
while I had the gate down, and one of them was killed in trying to 
cross the track. 1 saw this wagon before it got to the crossing and put 
the gates down for it. When I first saw it, to the best of my opinion 
it was 30 yards away from the crossing, coining right down towards 
me. its it always did. The tracks run north and south at that point, 
and I was standing on the east side where the gate cranks are. 

53 I knew this driver and had seen him cross there often. Tie 
was going to Mr. Oriflith’s yard, which is right across X Street 

from where I was, after another load. You lift the gates up and 
down with a crank. T always turn them both together because it is 
better, as you can work both gates at once. You do not have to move 
to lower both gates. Two cranks are close together so that you could 
take hold of one in one hand and one in the other. At the time of 
the accident both gates were in good order. They were down. 1 put 
them down just as quickly as 1 can when I see anything coming. 
If a wagon was coming I would put them down and stop him, an 
engine the same way. At the time of the accident T saw the wagon 
first and put the gates down. When T first saw the car it was up 
towards Florida Avenue, just above a little curve there. I could set' 
to the north I reckon about a square and a half, pretty near to the 
other man. who was at the next gate, which I think was at Florida 
Avenue. There were no houses there to obstruct the view. It was 
commons pretty much. When the car got down to me it was going 
very slow. When it stopped the engine was on the crossing. When 
I first noticed that the horses were going to go around the end of the 
gate. T hollowed all I could to stop him, and he would not wake up. 
He was asleep. T was looking right at him. 1 don’t believe he had 
the reins in hi" hands, and he appeared to he doing nothing. He 
did not appear to pay any attention to my shouts. I shouted till I 
was sick T thought surely I would wake him up. 1 don’t think the 
wagon injured the gate at all. 1 don’t know whether it touched the 
gate or not. to tell the truth. Tt is a busy time at a crossing 

54 when anything happens around there, and there is an engine 
there. It i" a busy time for the gateman to watch everything. 

You have as much as you can do. Tin* engine might have been half 
a square away when T first saw it—up there near the curve. 1 had 
not put down the gates at all for her. They were already down for 
the wagon I did not notice the engine much until it came right up 
to me. T had no business with her. The gates were already down 
for her you understand. 1 saw Officer Hagan around there hut 1 did 
not have much talk with him. Of course we had to leave the acci¬ 
dent on the driver because he did not stop or try to stop when the 
gate" were down already. The gates were down to stop him and he 
did not pay any attention to them, so finally the horses went around 
the gate themselves and T could not get to them. 1 was on the 
opj>osite side. T did not know what to do hut I hollered anyhow. T 
don’t think the wagon was turned over. 

On cross-examination the witness said: 

T think T used to hear my father and mother snv that my birth¬ 
day was tlie 8th of October, f think T am near 70. I have been 
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married al>out forty years. 1 loft Ireland when I was a young boy 
and came over here before the war. My position at the crossing was 
at the northeast corner, right opposite to Mr. Griffith’s coal yard. 
There was a little box just .north of the watchman’s box. The 
watchman’s box was right back of the cranks, and all I had to do 
was to walk one step or two and take hold of the gates and put them 
both down, or up, at one time. I saw’ the wagon coming but 
55 did not see the engine coming for a minute or so after. She 
was coming too, but l saw the wagon first. When I saw the 
engine the gates were already down. I had put them down for the 
wagon when it was some distance up—I should sav thirty yards 
away. I don't think it is a square up to where the track curves 
rait towards Florida Avenue. It is not quite a square. There is no 
bench outside of my box. In rainy weather I stay right in the door 
whore I could see up and down. I sometimes take a seat outside 
but the bovs would take it awav. There was no seat there at the 
time of the accident. Whenever trains or engines were coming I 
would put the gates down and keep them down until they passed, 
and when no train was coming, put them up and let the people pass 
across. W hen trains were about to pass I would be notified by the 

man below or above me. Tliev had a bell. I could not see him or 

«/ 

near him sometimes and I would have to keep w’atch for trains. I 
was car inspector ten or twelve years. I was taken sick in February, 
1908, and received my discharge. My sickness (paralysis) came 
on gradually. I was never sick l>efore in my life. The driver had 
been out with one load and was eoming after another. I don’t 
think he was sitting up in his wagon. I think he was lying down— 
sort of nearly doubled up. He was not sitting on the seat at all, 
anv that 1 could see. and 1 hollered at him until I was nearly sick. 

t i 

I saw 7 he was coming too close, and the horses wanted to come where 
they always used to come. They wanted to come right along the 
road, the proper way, but they could not come that wav because I 
had the gates down against them, and finally the horses themselves 
went around the gate, and 1 hollered I suppose so you could 
5b hear me a mile away. I was almost sure he would get killed. 

I could see all of the driver on the front part of the wagon. 
1 did not begin to holler until the horses turned around and I knew 
they were going to come out around the gate. I could see that they 
were. The engine was running slow, and did not knock the w r agon 
any distance. 1 believe the driver was killed, but don’t know where 
he was when the train stopped because I remained at the gate and 
attended to my work. One of the horses is still living, and the other 
one 1 think was shot. The engine was pushing a car, and there 
was a man or two on the car that tried their best—they tried as much 
as 1 did and I tried enough—to get the horses out of the way but we 
Hid not have much time. A policeman got there five or ten minutes 
after the accident. When the car hit the wagon it pushed it along 
a little distance but l don’t know how far. I did not take any 
measurements and 1 was in a hurry to raise the gate* to let other 
teams through. When the engine stopped it had not gotten over 
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the eroding. I think the engine is on the sfluth side of the cross¬ 
ing. After the accident happened l did not leave my gate. 

Q. Yon stated in your cross examination that the horses came 
up to the gate and when they found they could not get through, 
they started around. A. Yes. 

(J. Hid they do that of their own accord, or was the man driving 
them around? A. The man wasn’t able to drive them—whatever 
was the matter with him. 

(J. They went of their own accord? A. Yes, sir. 

57 1 thought the man was lying down on the front part of the 

wagon. I could not see him plain, plain as I wanted to. I 
don't think he had the reins in his hands. lie had nothing at all, 
because if he had. he would surely have stopped if there was any 
way to ."top when he saw the engine coming, and 1 hollered at him 
and the gates were down. 

I'llir> was all the evidence ottered on behalf of the defendant. 


Thereupon the plaintiff, to maintain the issues on his part joined, 
recalled in rebuttal W ard \V. (Jrifittii, who testified as follows: 

The wagon which was damaged measures 3 feet <S inches in width, 
with a depth of 3(5 inches and length of about 10 feet 0 inches. I 
think the depth of the body on the inside is about 3 feet 0 inches. 
The wagon weigh" 3000 pounds. W hen 1 examined the gate after 
I got there I did not discover any grease on the end of the west gate. 

On cross examination the witness said: 

The seat for the driver of the wagon is on the front. Mis feet and 
leg." would be outside the wagon in front. There is a little step that 
his feet would rest on and when the driver is seated he is practi¬ 
cally on top of the wagon, so that you could not see the wagon with¬ 
out seeing him. 1 should not think the horses would obstruct the 
view of the driver, lie was high enough to be above the horses. I 
should judge that the bottom of the wagon was about five or six 
feet from the ground, and it sets on a frame and is raised by ma- 
chinerv. 


This was all the evidence ottered by the plaintiff and defend¬ 
ant. 

58 W hereupon the defendant moved the court to instruct the 

jury that under the pleadings and all the evidence their 
verdict must be for the defendant, but the court refused to grant 
*aid prayer and to instruct the jury to return a verdict for the de¬ 
fendant. to which refusal the defendant then and there excepted, 
and said exception was duly noted upon the minutes of the court. 

Thereupon the Court granted the following instructions at the 
request of the defendant and numbered from two to nine. 

2. The jury are instructed that if they find frftni all the evi¬ 
dence that when the plaintiff’s driver, Fortune, approached the 
crossing of First and N Streets, northeast, and before the horses he 
was driving reached the tracks of the defendant Company, the safety 
gate." at that point had lieen lowered and were down, then their 
verdict should be for the defendant. 
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3. The jury are instructed that if they find from all the evidence 
the plaintiff's* driver, Fortune, was asleep upon the wagon he was 
driving, as he approached the defendant’s tracks at First and N 


Streets, Northeast, and while in that condition he drove, or per¬ 
mitted his horses to wander upon the defendant’s tracks, their ver¬ 


dict must be for the defendant. 


4. The jury are instructed that the fact that the safety gates of 

the defendant at First and N Streets were up did not relieve 

59 the driver, Fortune, from using ordinary precautions for his 
own safetv, and it was his dutv to use everv reasonable effort 

to observe the approach of trains, and if the jury further find that 
the driver before reaching the defendant’s tracks could have seen 
the approaching engine and car in time to have prevented a collision, 
and that an ordinarily prudent man. under the same circumstances, 
would have stopped his team and allowed the engine and car to 
pass, then their verdict must he for the defendant. 

5. The jury are instructed that, if they find from all the evi¬ 
dence, the plaintiff’s team was driven around or walked around the 
south end of the safety gates at First and X Streets, in front of an 
approaching engine, then their verdict must be for the defendant, 
without regard to whether the gates were up or down. 

6. The jury are instructed that if they find from all the evidence, 
the plaintiff’s driver. Fortune, before he reached the Railroad cross¬ 
ing at First and N Streets, saw the approaching car and engine, or 
was warned that it was approaching the crossing, and still drove 
upon the tracks, the verdict must be for the defendant, without 
regard to whether the gates were up or down. 

7. In estimating the degree of care and caution that was incum* 
bent upon the plaintiff s driver, Fortune, in approaching the Rail¬ 
road crossing at First and N Streets at the time of the accident com¬ 
plained of, it is proper for the jury to consider, in connection with 

all the other evidence in the case, that said driver was in the 

60 habit of driving over said crossing a number of times a day 


for several years prior to said accident. 

8. The jury are further instructed that notwithstanding they may 
find the gate-keeper of the defendant to have been guilty of negli¬ 
gence in not having his gates lowered before plaintiff's driver went 
upon the defendant’s tracks, the plaintiff is not entitled to recover 
in this action if his driver himself was in any degree guilty of negli¬ 
gence which directly contributed to the accident complained of. 

9. The jury are further instructed that there is no claim made in 
tfie declaration and no proof of any negligence on the part of the de¬ 
fendant, except the alleged misconduct of the gate-keeper, and the 
jury are not at liberty to find in favor of the plaintiff on the ground 
of any improper rate of speed of its engine or any other supj>osed 
cause of complaint against the defendant. 

Whereupon the Court, of its own motion, instructed the jury as 
follows: 


“Gentlemen of the jury, it is not necessary that I should take any 
considerable time in submitting this case to you, because it has been 
argued very intelligently and intelligibly by the counsel in the case 
along the correct lines of law. 


32 BALTIMORE A OHIO RAILROAD CO., A CORPORATION, VS. 

You understand, I think, the question that you have to decide. 
The claim which the plaintiff makes in his declaration here is that 
the railroad company had established these gates there and 
hi was hound to operate them carefully and with respect to the 
rights of people who were crossing there. There is no doubt 
that the railroad company Inal established the gates and maintained 
them there for some time, and the driver of the plaintiff’s wagon had 
crossed and re-crossed there many times. 

The law of the matter is simply that the railroad company was 
bound to use due care in the operation of the gates, and when the 
gates were lifted, it was an invitation for the public, or permission for 
them, to cro's; and when an engine or a train was approaching which 
would make it unsafe to cross, it was the dutv of the railroad, bv its 
gateman. to lower the gates. The declaration alleges that the railroad 
company failed in that respect; that when a train was approaching 
on the occasion in question, instead of lowering the gates, it left them 
up until the driver had passed the point where the gate should be 
lowered and then attempted to lower them, so that his team got 
caught on the track by the approaching train. The defendant claims 
that such was not the case: that the gates were lowered before the 
driver came to tlu* crossing. Of course, if the gates were down, you 
do not need to inquire any further about the ease. The whole claim 
of the plaintiff is that they were up, and the claim of the defendant 
is that they were down. You must decide that question, as best you 
can, from the evidence. 

Rut. if they were up. then another question arises. The declara¬ 
tion alleges that the driver was misled, by their Wing up, into an 
attempt to cross, and that thereby this accident occurred. The 
02 defendant says, in reply to that, that even if the gates were up, 
the driver was not misled, because he was asleep and was 
paying no attention at all to his duty. If that is true, that is a perfect 
answer. You will notice the claim in the declaration is that the 
driver was misled by the gates being up; but, if they were up, and he 
was not misled, because he was not looking and was not paying 
any attention to them, but was asleep, then the plaintiff has no case. 
It is for them to make out the charge in the declaration. 

Now. those are tin* two questions. Were the gates down? If they 
were, that is enough. It is for the plaintiff to prove by a fair balance 
of the testimony that they were not down. 

Were they up? If they were up, was the driver misled by that 
fact into attempting to cnns tin* track? If he was not so misled, but 
was deeping and was paying no attention to his business, then the 
plaintiff cannot recover for the loss of his property. 

There is another principle that I ought to call to vour attention, 
and that is the doctrine of contributory negligence. If the driver 
was not asleep while he was driving along there, and if the gates 
were up. and he was not exercising the care of an ordinarily careful 
and prudent man in the circumstances, for the safety of his own life 
or the safety of his property, and his failure to exercise that reason¬ 
able care contributed to the injury, the accident, then the plaintiff 
cannot recover. 
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Legally, it is exactly a if the plaintiff himself, Mr. Griffith, 
03 had been driving the team, because his hired man, his agent, 
was driving. So that if the driver was negligent in this re¬ 
spect and his negligence partly caused the accident and the injury 
to the plaintiff’s property, then the plaintiff cannot recover. 

Fnon that queston of contributory negligence, supposing the gates 
to have been up and supposing the driver not to have been asleep; 
that is, supposing he saw the gates up and then still was careless in 
the way I have stated, that is a matter of defense for the railroad 
company to make out by a fair balance of the testimony. The 
burden will he upon the defense, upon the railroad company, as 
to that issue; but, as to the other, the burden is on the plaintiff. He 
must prove that the gates were up, and that the driver was not asleep* 
but was, in fact, misled by the gates being up. The burden is on 
the plaintiff as to those matters, because that is what he alleges in his 
declaration—that the gates were up and that that misled his driver. 
If his driver was asleep, of course ho was not misled in that. 

Now, that is all there is in this case. Those are the questions 
which vou are to decide. You must decide which witnesses are tell- 
ing the truth in this case, which are falsifying, if any are. and which 
are mistaken; in fact how the accident really did happen. 

On the question of damages, if you will come to that, you will 

find that the plaintiff is entitled to recover the fair value of the 

property which is destroyed, and that he is not entitled to recover for 

the property that was not destroyed. 

64 You nave the evidence before vou. and I think vou will 

* «/ 

probably have no difficulty upon that subject, if you come 

to it. 

Are there any points omitted, gentlemen? 

Mr. Hamilton: Will vour Honor instruct the jurv that the 
allegation in the declaration that the driver was misled by the gates 
being up was not evidence of the fact? 

The Court: No allegation in the declaration is evidence of any¬ 
thing. That is only what the plaintiff claims; he must prove it by 
witnesses. 

Mr. Hamilton: I reserve an exception to the refusal of defend¬ 
ant’s first prayer and to the granting of these two prayers to the 
plaintiff. 

The Court: l have not read that. I have charged in my own 
way on that. They were not read by counsel in his argument. 
They would be disregarded. T have charged the law as T under¬ 
stand it to be. Gentlemen, you will take the law as I have given it. 

Mr. Hamilton: Will we treat these prayers of the plaintiff- 

The Court: Thev are withdrawn. 

Mr. Cox: We will note an exception to the question of the bur¬ 
den of proof being on the plaintiff. 

The Court: T will permit one. What 1 charge you, gentlemen, 
is that the burden is on the plaintiff to prove that his driver was 
misled by the gates being up. and that involves the other proposi¬ 
tion. that, if he was asleep he could not have l>een misled. Tn that 
sense, the burden is on the plaintiff. 

5—2041a 
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85 Yon may take the ease ” 

All of the exceptions lien inbefore referred to were noted 

on the minutes of the court as they were severally taken, and the 

defendant prays the court to sign and seal this its hill of exceptions, 

to have the same force and effect as it th(‘ rulings herein contained 

were set out in separate bills of exception, which is accordingly done 

this 25th dav of June. A. D. 1900, now for then. 

« 

WENDELL P. STAFFORD, [seal ! 
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BALTIMORE AND OHIO RAILROAD COMPANY, 
a Corporation, Appellant, 

vs. 

WARD W. GRIFFITH. 


BRIEF ON BEHALF OF APPELLANT. 


Statement. 

I. 

Suit was filed on the 1st day of September, 1909. The 
declaration alleged that the Railroad Company was operat¬ 
ing its road over tracks which crossed N street north and 
First street east, at grade, in the city of Washington; that at 
this crossing the gates were operated by a gateman or watch¬ 
man, which gates were designed and intended to prevent per¬ 
sons traveling on N street from going on the defendant’s 
tracks when any of its trains and engines were in dangerous 
proximity to the crossing, by keeping the gates lowered or 
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closed when trains or engines were approaching the crossing, 
and raised or opened only when it was safe for travelers along 
N street to cross the tracks; that while the plaintiff’s wagon 
and a team of horses were being driven along N street east- 
wardly towards the crossing on the 28th day of September, 
1907, the gateman negligently opened or raised the gates and 
kept them open while a train was approaching, and thereby 
carelessly notified and informed the plaintiff and his driver 
who was in charge of the wagon and team that it was safe for 
him to cross the tracks at a time when a train was approach¬ 
ing, and that in consequence of this negligence, the plaintiff’s 
wagon and team were driven on the tracks and struck without 
any negligence on the part of the driver, and by reason of 
this collision one of the horses was killed, the other injured, 
and the wagon and harness totally demolished. 

The defense was a general denial, and after trial the ver¬ 
dict was in favor of the plaintiff in the sum of six hundred 
dollars. 

Judgment was entered on the verdict, and from that judg¬ 
ment the present appeal is taken. 

n. 

ASSIGNMENT OF ERRORS. 

The court below erred in refusing to direct a verdict and 
judgment in favor of the defendant as requested in defend¬ 
ant’s first prayer. 
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in. 

ARGUMENT. 

As the only error assigned on this appeal is the failure of 
the trial court to direct a verdict and judgment for the de¬ 
fendant upon the whole evidence, it is necessary for the ap¬ 
pellant to state all the evidence offered at the trial fully. 

George V. Eamshaw testified as follows: In September, 
1907, I was on the second floor of the building at the south¬ 
east corner of First and N streets, and was so situated that I 
could look out upon the scene of the accident. N street at 
that time did not open through on the east side. The 
double tracks went up First street, and were extensively used 
in*the movement of trains. There was a gate on each side 
of the crossing operated by cranks, a gateman being in at¬ 
tendance. When a train approached the crossing, the gate- 
man was supposed to let the gates down. If there were no 
trains approaching, the gates stayed up. At the time of the 
accident I was sitting in my office engaged in going over some 
records, and I heard the ring of the gongs on the gate. In a 
flash there w r as a crash and then I looked out of the window 
and saw the gate on the east side was going down, and after it 
struck the ground it flew T up and down, it came with such 
force evidently. I could not see the gate on the west side. 
When I w T ent outside the gates were dow r n and the car had 
passed dow r n the track about ninety feet. The gates did not 
seem to be broken. This was about half-past eight in the 
morning. It w as a sunshiny day and very w’arm. Approach¬ 
ing the crossing from the w T est there was a wood yard on the 
northwest corner of the street, and there were piles of wood 
ten feet high or more. Within forty feet of the crossing a 
man approaching from the west could see up the tracks for 
tw r o hundred feet or more. I could see up to Florida avenue, 
which w r as only one block away. When a person passes the 
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left curb line of First street he could see up the track to 
Florida avenue and beyond. On the west building line of 
First street there is nothing at all to obstruct the vision to the 

north. The driver of the team came into the vard that mom- 

* 

ing about twenty minutes past six. When I looked out of 
the window the gateman was at his post. 

Thomas Madison testified as follows: At the time of the 
accident I was driving a coal wagon about the length of 
the team behind the wagon that was hit. I met Fortune, 
who was the driver of the team, about three-quarters of a 
square from the crossing, where he got off to water his horses. 
When he got to the crossing the gate was up. The gate did 
not come down on him until after he was struck. I was on 
the other side from him and could not see him. The horses’ 
front feet had passed the first track and the wheel was about 
to hit the first rail when the car struck him and cut the 
horses apart from the wagon. Fortune had the lines and the 
whip in his hands. I had talked with him at the fountain. 
I saw the engine before it approached the crossing. It was 
at the bend about a quarter of a square north of N street. 
The witness w r as thereupon asked this question: 

“Q. You knew 7 the train was approaching the cross¬ 
ing? 

“A. Well, ought not the man to have had the gates 
down to stop the horses from coming across?” 

Richard Harris testified as follow’s: 

At the time of the accident I was standing on First street, 
between Patterson and N streets, when I saw the engine 
coming around the curve. The watchman was sitting on 
the south side of the watch box, and at the time the train w r as 
coming around the driver was crossing the track. The horses 
were on the track, also the front wheels of the wagon, when 
he threw 7 the gate down. I was on the east side of First 
street. When I first saw 7 the engine, it was about forty strides 
from the watch box. I did not see anything to prevent For- 



5 


tune from seeing the train. I saw him drive in front of the 
approaching train and get caught in the gate. When hi9 
horses struck the track, the engine was about ten feet away. 
When his horses first started on the track, the engine was 
pretty close to him. I think it was as far as the length of 
this room (indicating about forty feet). 

Lucy White testified as follows: 

I was on First street between M and N streets, north of 
Patterson street, and saw the watchman running, and when 
[ looked the gates were up and the train was coming when 
Fortune was coming, and the watchman did not go to the 
gates in time to let them down before Fortune was on the 
track. The gate next to the coal yard came all the way down, 
and the other gate could not come down on account of the 
wagon being underneath it. When Fortune approached the 
tracks T guess the train was about the length of this room 
away from the crossing. I saw Fortune drive straight down 
N street and on the crossing. I don’t know whether he 
looked in either direction, up or down the tracks. He had 
the reins in his hands and did not have his head down. I 
could see the train coming around the bend. I don’t know 
of there being anything that would stop Fortune from seeing 
it. 


Michael F. Hagan testified as follows: 

At the time of the accident I was on duty near First and 
N streets, about ninetv feet a wav on the east side. At 
the time of the accident I was looking east, and my atten¬ 
tion was attracted by the crash. I turned around, ran over 
to the car, which had evidently been going slow (Rec., pp. 
10 and 11). When I heard the crash I immediately turned 
around ami saw that the gates were down and the gateman 
was at his usual place. Standing at First and N streets, on 
the west side of the crossing, you could see a train approach¬ 
ing from the north farther than Florida avenue, a greater 
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distance than two squares away. Standing on the west side 
of the crossing there is no obstruction to the view at all. 

William H. Dice did not see the accident. 

Nathan Blue testified as follows: 

I saw Fortune on the morning of the accident. I met 
him about one hundred and fifty steps from the watering 
tank, and spoke to him and he replied to me. That was a 
very short while before the accident. 

Ward W. Griffith, the plaintiff, did not see the accident. 
He testified that Fortune had been driving teams over that 
crossing for two years, making an average of from five to six 
trips a day. 


On Behalf of the Defendant. 

Edwin L. Hare testified that the gates were down before 
Fortune attempted to cross. 

O. D. Boyle, the conductor of the train, testified that the 
gates were down from the time he was a few feet below 
Florida avenue. 

John I. Mitchell, the brakeman, testified that the gates 
were down and the horses walked around the end of the gates 
and in front of the train. 

W. S. Everhart, the fireman, testified that before they ap¬ 
proached the crossing, and while half a square away, the 
gates were down. 

L. Bennett; a bystander, testified that he saw Griffith's 
team come up to the crossing, and that the gates were down 
as the team approached. 

C. E. La Dow saw the wagon tracks leading to the right 
and around the end of the gate. 
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Joseph Matthews, the gatekeeper, testified that the gates 
were down, and that the driver was asleep. 

So that upon the main fact, as to whether or not the gates 
were up or down, we have the testimony of Eamshaw, a 
white man, Thomas Madison, Richard Thomas, and Lucy 
White, all colored, testifying that the gates were up, and Mr. 
Hagan, the police officer, and one of their own witnesses, tes¬ 
tifying that the gates were down. 

Opposed to this we have the testimony of Mr. Hare, a dis¬ 
interested witness, all the train crew, consisting of Boyle, 
Mitchell, Everhart, and Shelton, and the further testimony 
of Mr. Bennett and Mr. La Dow, both of the latter being dis¬ 
interested witnesses, all absolutely stating that the gates were 
down. 

Assuming, however, for purposes of the argument, that 
there is sufficient testimony to go to the jury on the dis¬ 
puted question of fact as to whether the gates were up or 
down, and that that question has been resolved in favor of 
the appellee by the verdict of the jury, we come to consider 
two questions of fact and one question of law. First: Was 
there anything to obstruct the driver’s view of the approach¬ 
ing train? Second: Did the driver, as a matter of fact, look 
for the train before going upon the track? Third: What is 
the rule of law that should govern the situation disclosed 
by this record? 


I. 

Was there anything to obstruct the driver’s view of the 
approaching traint 

We submit that upon this question the testimony con¬ 
tained in this record is absolutely without contradiction, and 
is entirely to the effect that there was nothing in the approach 
to the crossing to obstruct the driver’s vision. 
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Of all the witnesses that testified in this case Mr. Earnshaw 
testified that within forty feet of the crossing the driver 
could have seen up to Florida avenue, a block away. 
Thomas Madison testified that he himself saw the train as it 
came around the bend, a quarter of a square north of N 
street, Madison was standing on the east side of the track, 
and of course Fortune’s view from the west side of the street 
was much better than his. Richard Harris testified that 
when he first saw the engine it was around the bend, forty 
strides from the watch box, and that there was nothing to 
prevent Fortune from seeing the train. Lucy White testi¬ 
fied that there was nothing to prevent Fortune from seeing 
the train. Hagan, one of the appellee’s witnesses, testified 
that he could have seen the train two squares from the cross¬ 
ing. The only other witnesses called on behalf of the plain¬ 
tiff did not testify on this point at all. 

On the part of the defendant below, Hare testified that 
he saw the train a block and a half away. Boyle testified 
that he could see the crossing a few feet after passing Florida 
avenue, more than a square away. Mitchell testified that 
as the wagon approached the crossing on N street from the 
west, there was nothing to obstruct the view towards the 
north. Everhart testified that a person could see the train 
half a square away. Shelton testified that there was noth¬ 
ing to prevent the driver from seeing to the north for a 
square or a square and a half. Bennett testified that the 
driver drove right in front of the approaching train. La 
Dow did not testify on the point, Matthews testified that 
he engine was a half a square away when Fortune drove 
upon the tracks. 

So that upon this proposition as to Fortune’s ability to see 
the train if he had looked there is absolutely no dispute in 
the evidence. Unquestionably he could have seen the ap¬ 
proaching train if he had looked towards the north. 
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II. 

As a matter of fact, did the driver look towards the north 
to see if there was a train approaching. 

Upon this proposition we submit that the evidence is 
equally uncontradicted and absolutely without any dispute. 
Of the witnesses called below, Earnshaw did not see the 
driver until after the accident happened. Thomas Madison 
says he was behind the driver and could not see Fortune 
look. Richard Harris says that he saw the driver only when 
he was crossing the tracks, and that there was nothing to 
prevent Fortune from seeing, and that when the horses first 
started on the tracks the engine was very close upon him. 
Hagan did not see the driver until after the crash. Dice did 
not see the driver until after the accident. Neither Blue nor 
Gritiith saw the accident. 

So we have a situation where none of the witnesses called 
on behalf of the plaintiff testified that Fortune made any 
effort whatever to look or listen or observe the approaching 
engine. The only witness who testifies upon the point at all 
is Harris, who says that when Fortune did drive upon the 
track the engine was almost upon him. 

Assuming, however, that the testimony of all these wit¬ 
nesses was purely negative, and nobody on behalf of the 
plaintiff testified to Fortune’s failure to observe proper pre¬ 
cautions for his own safety what have we as opposed to it on 
the part of the appellant? 

The record discloses the following proof: 

(1) Edwin L. Hare testified that the driver was sitting 
with his head hanging down, his hands on his knees, and 
the reins on the foot-board, and that the driver was ap¬ 
parently asleep; that the gateman yelled to him before he 
came upon the tracks. 

S 
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(2) Boyle testified that he saw the team coming down 
N street, going east, and at that time the gates were down, 
and therefore he paid no attention to the driver. 

(3) Mitchell testified that he saw the team as it turned 
from N street, apparently as if going down First street, and 
in front of the train. 

(4) Everhart testified that he did not see the horses until 
they got on the track. 

(5) Shelton says he did not see the team until after it 
was hit. 

(6) Bennett testified that the driver had his hat pulled 
down and he could not tell exactly what he was doing, but 
he looked like he was asleep. 

(7) La Dow did not arrive upon the scene of the accident 
until after it had happened. 

(8) Matthews, the gateman, says that he saw the driver 
coming down, but thought he was going to stop, and that 
he yelled at him, but that the driver paid no attention to 
him and proceeded around the end of the gate, and that the 
driver was asleep. 

We submit, therefore, that upon the uncontradicted testi¬ 
mony, it is perfectly plain that Fortune did not attempt to 
take any precautions for his own safety, and did not look or 
listen for the approaching train. 

Conceding that the burden of establishing the contribu¬ 
tory negligence of Fortune is upon the appellant, and that 
the law indulges no presumption against a traveler going 
over a railroad crossing, to the effect that he did not look 
or listen, we have the only proof that there is in this record 
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absolutely one way, and all to the effect that Fortune failed 
to look or listen for the approaching train and failed to 
stop at the crossing. 


III. 

The mere fact that there is in the record some evidence 
that the gates were up does not justify the submission of the 
question of contributory negligence to the jury. 

In many cases where a traveler on the highway has been 
injured at a railroad crossing, which was equipped with 
safety gates, to warn travelers of the approach of trains, 
courts have said that the fact that the gates were not lowered 
on the approach of the train, causing the injury, was an 
invitation to the traveler to cross the track, or a notice or 
an implied assurance to the traveler that the track was at 
that time safe for crossing. And it has been held in some 
cases that where it appears that the gates were not lowered, 
the question of the contributory negligence of the traveler 
is for the jury. But the cases are also practically uniform 
in holding that the mere fact that the gates are up does not 
justify the traveler in omitting reasonable precautions for 
his own safety. There must be something else than the mere 
fact that the gates were up to relieve the traveler from tak¬ 
ing any precautions whatever for his ow T n safety. 

In Koch vs. Southern Cal. Ry. Co., 84 Pac. Rep., 176, the 
court says: 

“The case thus presented is not one as to the de¬ 
gree or amount of care which should be exercised 
by one about to cross a railroad under the invitation 
to proceed given by the open gates, but whether un¬ 
der such circumstances a man may fail or decline to 
exercise any care whatsoever, treating the open gates 
as a positive assurance of safety. Of course, in any 
case such as this, where it is shown that a plaintiff 
has exercised some care, the question whether or not 
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the care actually exercised was due and sufficient, 
will always be a matter for determination by the 
jury. But where, as here, the unconflicting evidence 
showed that he exercised no care whatsoever, it be¬ 
comes a question of law to say whether or not such 
a plaintiff’s case should be submitted to the jury. If 
it is so submitted, it can only be upon the theory 
that the open gates were an absolute warranty of 
safety, justifying the plaintiff in proceeding without 
any heed or caution. It is for this proposition that 
appellant contends, but such we do not understand 
to be the law. * * * Nor is it the law that when 

a railroad company adopts safety gates, or any other 
appliance for the protection of the public, the public 
is thereby absolved from all duty of taking care of 
itself. A person is still required to exercise due and 
ordinary care, and while the quantum of care which 
will be reasonable may oe less where the gates are 
provided and are relied upon by the traveler, still 
the gates, themselves, are not an assurance and a 
w-.'ranty such as to justify a traveler in going blindly 
ahead in total disregard of all ordinary precautions, 
as did the plaintiff in this instance.” And the court 
affirmed the judgment on verdict directed fo* de¬ 
fendant. 

And in Greenwood vs. P. R. R. Co., 124 Pa. St., 572, the 
court says: 

“I do not understand the law to be that when a 
railroad company adopts safety gates, or any other 
appliance for the protection of the public, that the 
public are thereby absolved from the duty of taking 
any care of themselves, conceding that the company 
was required to take extra precautions bv reason of 
the gates being out of order, yet the plaintiff was 
also bound to do his part. lie has no right to omit 
the ordinary precautions when approaching a rail¬ 
road crossing merely because he finds the gates up. 
Machinery of all kinds is liable to get out of order, 
and may do so just at the critical moment of the 
approach of a train. In all such cases the safety of 
the traveling public requires that each party shall 
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be held to the exercise of due care.”—Judgment direct¬ 
ing verdict for defendant affirmed. 

In Ellis vs. Boston and Maine R. R. C., 169 Mass., at 602, 
the court says: 

“The raising of the gates was no doubt a circum¬ 
stance which justified the plaintiff in starting to cross 
the railroad when he did, and he had a right to 
expect that, if any engine or train was approaching 
the crossing on the inbound track, a whistle would 
be sounded or a bell be rung. But in attempting to 
cross the railroad he was bound, in the exercise of 
ordinary care, himself to exercise his own powers of 
observation, and to take thought for his own safety; 
and he was not entitled to have his case go to the 
jury unless there was evidence on which it could be 
inferred that he did this. No such inference can 
be drawn,, either upon his own testimony or ti*at of 
the other witness. * * * 

“We are of the opinion that, as a matter of law\ 
there was no evidence from which it could be found 
that the plaintiff himself exercised due care, and the 
verdict for defendant was rightly ordered.’’ 

And see Dawe vs. R. R. Co., 102 Mich., 307. 

Speaking for the Circuit Court of Appeals, Taft, judge, 
says, in Blount vs. Grand Trunk Ry. Co., 61 Fed., 375: 

“We think that the evidence leaves no doubt that 
if Blount had used his senses in any way from the 
time he came out of Hoy’s gate, until he reached the 
track, be would have seen the train, and but for the 
fact that he was absorbed and failed to give heed 
to the warnings which his senses, if on the alert, 
would have conveyed to him, the accident would not 
have happened. If there had been no gate at the 
crossing, there could be no doubt that this conclusion 
must be reached. * * * But it is pressed upon 

us that the case at bar differs from the cases cited, 
in that here were gates established bv law for the 
purpose of warning and keeping travelers off the 
crossing. * * * The right to rely on the 

action of the railway company’s employe in lower- 
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ing the gate is not absolute. * * * If it were, 

then a man would be justified in walking up to and 
over a railroad crossing whenever the gate is not 
down to obstruct his passage. The weight to be given 
to such an implied invitation depends upon circum¬ 
stances.” Judgment directing verdict for defendant 
affirmed. 

The only decisions in this court that seem to bear upon 
this question are the following: 

In the case of Railroad Company vs. Carrington, 3 Ap¬ 
peals D. C., 101, it was held that in an action for damages 
for the death of plaintiff’s intestate, caused by his having 
been run over by a railroad train at a crossing, it will not 
be presumed, in the absence of testimony on that point, 
that the decedent failed to look or listen before he attempted 
to cross the tracks. The court said: 

“If the presumption cannot be indulged as a mat¬ 
ter of law’ that he did look and listen, it cannot cer¬ 
tainly be indulged that he did not. Whilst it may 
be said that ordinarily a man before crossing a rail¬ 
way track should stop, as well as look and listen for 
approaching trains, there is no rule of law that he 
shall always do so. * * * It was unquestion¬ 

ably proper for the jury to consider the probable 
effect of the condition of the gate at the time upon 
the action of God fry as he approached the crossing. 
But in this connection, as we have seen, the court 
said and expressly denied the plaintiff’s contention 
that the failure to have the gates lowered was notice 
to him that the track was clear and dispensed with 
the duty on his part to look about for himself. The 
charge of the court w r as as fair to the defendant as 
it had any legal right to expect.” 

The court in that case, therefore, announced the doctrine 
that the mere fact that the gates were up did not dispense 
with the duty resting upon a person crossing railroad tracks 
to look out for his own safety. 
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In the case of Railroad Company vs. Hickey, 5th Ap¬ 
peals D. C., 436, the court said: 

“The fault of the street-car driver was in the 
reckless approach to the crossing, and attempting to 
cross when he saw or should have seen the near ap¬ 
proach of the steam-car train to the crossing. 
♦ * * The conduct of the driver of the street 

car was scarcely less reprehensible. He must have 
seen the near approaching train, and therefore, the 
danger of attempting to cross the tracks in front of 
the locomotive. If he did not see the approaching 
train, it was because of his negligent failure to keep 
a lookout for the safety of his passengers. The train 
was plainly in view and he did see, or could have 
seen it, before he reached the crossing, and in time 
to avoid the peril of the attempt to cross. His fail¬ 
ure to observe proper precautions before attempting 
to cross the track of the steam railroad amounted 
to gross negligence and a reckless want of care for 
the safety of his passengers.” 

That was a case of a crossing protected by gates, and the 
same observations might be applied to the driver of the 
team in the case at bar. He must have seen the approach¬ 
ing train if he had looked, and if he did not see, it was 
because of his negligent failure to keep a lookout for his 
own safety. 

In the case of Walter vs. The B. & 0. R. R. Company, 6th 
Appeals D. C., page 20, the court said, quoting from the 
case of Howard vs. Railroad Company: 

“The question of the plaintiff’s contributory negli¬ 
gence was clearly for the jury. Of course, in ap¬ 
proaching a railroad crossing, to cross it a man must 
make use of his sight and hearing to ascertain if 
it is safe to cross. But if upon diligently using them 
he does not learn of approaching danger, it cannot 
be negligence to make the crossing. Plaintiff swears 
that he both looked and listened, and neither saw 
nor heard the approaching cars till too late to escape.” 
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in the case at bar nobody testified that the driver either 
looked or listened, or made any effort whatever to observe 
the approaching train that ran him down. 

In the case of Railroad Company vs. Landrigan, 20th Ap¬ 
peals I). C., page 135, the court held in substance that a 
jury has the right to presume that a traveler had both looked 
and listened for approaching cars before attempting to cross 
the tracks, and an instruction so charging the jury, and 
adding that this presumption might be rebutted by facts 
and circumstances from which the contrary could reason¬ 
ably be inferred, is a proper one. 

That was a case where the gates were lowered at the time 
of the accident, and the injured person went under the 
gates, which were not raised when the crossing was clear 
and lowered when trains were approaching, but where the 
gates were kept lowered constantly from ten or eleven o’clock 
at night until daylight the next morning, without regard 
to the passing of trains. 

The only other decision that we have been able to find 
in this court that at all bears upon this question is the case 
of Cowen vs. Merriman, 17th Appeals D. C., 186. The 
court said: 

“In the absence of evidence that a decedent,, who 
was killed while attempting to cross a railroad track 
at a street crossing, did not look or listen for the 
approach of trains before stepping upon the track, 
the presumption is that he did so.” 

We respectfully submit that where there is ample evidence 
on the point, then there is no room for the indulgence of 
any presumption. The only evidence in this record upon 
the subject of the driver’s conduct in approaching the cross¬ 
ing is all to the effect that he absolutely failed to look or 
listen, or to take precautions for his own safety. It is the 
law, even though safety gates are up, thus indicating 
that the crossing is safe for passage, that does not dispense 
with the obligation on the part of the traveler to use his 
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own senses, and to ascertain for himself whether or not, 
a matter of fact, a train is approaching. To hold otherwise, 
and to sustain the judgment in this case, would be to abolish 
altogether the rule that a railroad track is in itself a warning 
and a place of danger, and to abolish the rule that everybody 
must use reasonable efforts to save himself from injury when 
attempting to cross the tracks of a steam railroad company. 

For these reasons, we submit that the judgment of the 
court below should be reversed. 
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STATEMENT. 

This is an appeal from the Supreme Court of the Dis¬ 
trict of Columbia in an action to recover damages for in¬ 
juries to personal property. 

The Baltimore and Ohio Railroad Company, the appel¬ 
lant, defendant in the Court below, at the time of the injury, 
owned and operated a double track line of railroad running 
along First Street, East, and crossing the driveway of N 
Street, North, at the intersection of said streets. The Com¬ 
pany had erected gates or guards at this crossing, which 
were operated by a gaternan or watchman, its employee, 
and which were designed and intended to protect persons 
traveling along N Street from the dangers of passing trains 
by lowering the gates and thus warning and preventing them 
from going upon the tracks when any of the Company’s 
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trains were in dangerous proximity to the crossing. On 
the day of the injury, plaintiff’s horses and wagon, driven 
by his employee, went upon the tracks at this crossing and 
were struck by a passing train, resulting in the killing of 
one of the horses, serious injury to the other and the de¬ 
struction of the wagon. 

The plaintiff’s case was rested on the ground that the 
gates were up at the time his driver went upon the tracks; 
that that fact constituted an implied invitation and substan¬ 
tial assurance to him that he could cross in safety, and that 
the defendant, by reason of its failure to lower the gates 
when the train in question was to be run over said crossing, 
was guilty of negligence. 

The trial resulted in a verdict in favor of the plaintiff for 
six hundred dollars ($600.00), upon which, after a motion 
for a new trial was overruled, the judgment was duly en¬ 
tered, from which this appeal was taken. Exception was 
taken by the defendant at the trial to the refusal of the 
Court to direct a verdict in its favor. Upon this exception 
rests the only issue for this Court’s determination. 

ARGUMENT. 

The grounds of the defendant’s contention that the Court 
should have granted the motion to direct a verdict in its 
favor are: 

(1) That the defendant, as a matter of law, was not 
guilty of negligence; or 

(2) That the plaintiff, as a matter of law, was guilty of 
contributory negligence. 

Motions to direct a verdict are common in this class of 
cases, but to justify the Court in granting them, evidence 
of so conclusive a nature is required as that fair-minded 
men will not draw different conclusions as to the existence 
either of negligence or contributory negligence, for— 
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It is the established rule of law that where there is un¬ 
certainty as to the existence of either negligence or con¬ 
tributory negligence, the question is one for the jury. 

The Supreme Court of the United States in Richmond & 
Danville R. Co. vs. Powers, 148 U. S., 43, stated the rule 
in this language: 

“It is well settled that where there is uncertainty as 
to the existence of either negligence or contributory 
negligence, the question is not one of law, but of fact, 
and to be settled by a jury, and this, whether the un¬ 
certainty arises from a conflict in the testimony or be¬ 
cause the facts being undisputed, fair-minded men will 
honestly draw different conclusions from them.” 

See also— 

McDermott vs. Severe, 202 U. S., 600, 604. 

Davidson Steamship Co. vs. U. S., 205 U. S., 187. 

El Paso & Southwestern R. Co. vs. Visard, 211 U. 
S., 608. 

An examination of the Court’s charge to the jury (R., 
pp. 31, 34) shows clearly that all questions relating to neg¬ 
ligence—both of the plaintiff’s and defendant’s agents— 
were submitted to the jury under full and clear instructions. 
The jury found that the defendant was guilty of negli¬ 
gence, and that the plaintiff was not guilty of contributory 
negligence. The trial judge refused the motion to direct a 
verdict for the defendant and overruled the motion for a 
new trial. (R., p. 4.) We start, therefore, with a strong 
presumption that fair-minded men may draw from the tes¬ 
timony different conclusions from those contended for by 
the appellant, and this Court will not now interfere with the 
judgment unless there was no evidence upon which negli¬ 
gence could be predicated. 

Daindson Steamship Co. vs. U. S., 205 U. S., 187. 

El Paso & Southwestern R. Co. vs. Vizard, 211 
U. S., 608. 
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With this test in mind, we proceed to the consideration of 
the two inquiries which arise in this case: (1) Was there 

evidence from which the jury could properly find that the 
defendant was guilty of negligence; and (2) Was the evi¬ 
dence such that, as a matter of law, it was the duty of the 
Court below to pronounce the plaintiff guilty of contributory 
negligence? 

1. There can be no doubt that there was evidence of neg¬ 
ligence on the part of the defendant. It is not questioned 
that it was the duty of the defendant to have the safety 
gates closed when a train was approaching or passing the 
crossing at the place of the accident, and the testimony for 
the plaintiff tends to show that the defendant had not dis¬ 
charged this duty. 

2. We may proceed, therefore, to consider as the sole 
question in the case whether there was contributory negli¬ 
gence, as a matter of law, on the part of the plaintiff. 

The following appears from the evidence: 

As to the crossing, the testimony shows that the drive¬ 
way which was the outlet from the coal dumps on the east 
side of First Street was frequently used by the coal wagons 
(R., p. 5); and that the double tracks of the Company, 
which constituted the main line into the old passenger sta¬ 
tion, were extensively used in the movement of trains and 
for the shifting of engines from the station to the cleaning 
and repair shops, which are beyond the city limits (R., p. 
5). The crossing was guarded by a gate on each side, which 
was closed whenever it was dangerous for persons travel¬ 
ing along N Street to cross the railroad tracks by reason of 
a train approaching the crossing from either direction (R., 
pp. 5, 14) ; and it was against the rules of the railroad com¬ 
pany to run a train across N Street so long as the gates 
were up and the crossing unprotected, it being the duty of 
the conductor, before running by the crossing, if the gates 
were up, to send some member of the crew ahead before 



taking the train over (R., p. 18). The gates extended en¬ 
tirely or almost across the driveway, which was about 30 
feet wide, and was planked or boarded at the point of croatr 
ing to bring it up to the level of the top of the track* (R., 
pp. 5, 12 and 14). The top of the tracks was below the level 
of N Street and the driveway as it approached the tracks 
from the west, descended with a grade of about 5 degrees 
to the planking, the descent beginning at a point near the 
west building line of First Street, which was about 35 or 
40 feet west of the tracks (R., pp. 7, 8, 14). Beginning 
about 100 feet north of the driveway, the tracks curve to 
the east (R., p. 14); the nearest switch on the north of the 
driveway left the southbound track at the south end of the 
curve and turned to the west into the Grove Coal & Lime 
Co.’s yards. It was used frequently for switching cars into 
the yards (R., p. 14).. In approaching the crossing from 
the west, the view north was obstructed by piles of wood 
which extended along the north side of N Street to the 
building line of First Street. From this building line, or 
within 40 feet west of the crossing, the view looking north 
along the tracks was unobstructed for a distance of 200 feet 
or more, or up to Florida Avenue, which is only one block 
away. (R., pp. 7 and 8.) 

As to the speed of the train , it appears to have approached 
the crossing at a rapid rate. The witness Harris said that 
while it was not coming as fast as when coming with pas¬ 
sengers, the crash sounded like the noise of a cannon, and 
that “about the time the train got to the end of the switch 
* * * the horses’ feet had crossed the first track.” R., p. 
10.) While the defendant’s witness Shelton testified that 
the car was running down the grade at the rate of 5 or 6 
miles an hour, he also testified that at such rate of speed 
under the conditions at the crossing, it could have been 
stopped within 45 or 50 feet after the air brakes were put 
on. (R., p. 24.) He says that the air was applied when 
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the train was right about at the crossing (R., p. 24). While 
defendant’s witness, Mitchell, said the air was applied on 
the north side of the crossing (R., p. 23), and that the ap¬ 
plication of the air slackened the speed a little before the 
collision (R., p.22). Yet it appears that after striking the 
wagon, which weighed 3,600 pounds, and demolishing it, 
the train traveled far enough, according to the testimony of 
Eamshaw (R., p. 6) for the engine which was pushing the 
car to have just about cleared the board crossing at the south 
side of N Street. As the car was 50 feet long and the en¬ 
gine and tender 45 feet long, according to the testimony of 
the witness Shelton (R., p. 25), and as the train could have 
been stopped within 50 feet after the application of the air, 
going at the rate of 6 miles an hour, if it be accepted as true 
that the air was applied before the collision, the inference 
is obvious that the train was running at a much higher rate 
of speed than 6 miles an hour as it approached the crossing. 

As to the conduct of the driver , there was testimony to 
show he was wide awake, with senses alert within three- 
quarters of a square of the crossing. He got off the wagon 
at the fountain, which is about three-fourths of a square 
from the crossing, watered his horses, and talked with the 
witness Madison (R., pp. 8 and 9). Between East Capitol 
Street and First Street, and apparently between the foun¬ 
tain and the crossing, he passed Nathan Blue, recognized 
him on the sidewalk and spoke to him (R., p. 13). As he 
drove across the track he had the lines and the whip in his 
hands (R., p. 9). The witness Lucy White, who was watch¬ 
ing the coal wagons to pick up coal that fell from them, says 
that he had the reins in his hands, did not have his head 
down, and was driving just as other drivers would drive 
(R., p. 11). He was driving in accordance with the law, 
on the right hand side of the driveway, as was shown by the 
marks of the wagon wheels on the boards where the wagon 
was pushed along from the point where it was struck (R., 
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pp. 7 and 13). He had been driving teams over the cross¬ 
ing on an average of five or six times a day for two years. 
(R., p. 14.) 

With respect to the position of the train when the driver 
approached the crossing , it is obvious that it was a consider¬ 
able distance away. When the driver came within 40 feet 
of the crossing, he could see only one block away to Florida 
Avenue (R., p. 7). The witness Madison says: “When 
Fortune (the driver) crossed N Street, that train started 
coming around the bend, and before he could cross, 
the train hit him.” (R., p. 9.) The witness Harris says 
that when the train got to the end of the switch (which 
was at the south end of the curve 100 feet from the cross¬ 
ing) the horses’ feet had crossed the first track (R., p. 10), 
and that when he first “spied” the train coming around the 
bend, the horses’ heads were about to the tracks (R., p. 10). 
Assuming that the respective rates of speed of the train and 
the wagon was uniform, at the time the plaintiff came where 
he could look up the tracks to Florida Avenue and began to 
descend the incline to the crossing, the train was more than 
200 feet away, or beyond Florida Avenue, and probably not 
in sight of the plaintiff. 

The gates were unde open, according to the testimony on 
behalf of the plaintiff, from the time the defendant came in 
sight of the crossing until the collision occurred. 

In view of the facts which there was evidence tending 
to establish, and of the inferences that may be drawn there¬ 
from, and in further view of the finding of the jury, ap¬ 
proved as it has been by the trial court, that there was no 
contributory negligence on the part of the driver, may it 
now as a matter of law be declared to the contrary that he 
was guilty of contributory negligence in attempting to cross 
the tracks? In the language of Mr. Justice White, in 
Mosheuvel vs. D. C., 191 U. S., 247, 265, “did the facts 
proved * * * so conclusively give rise to the want of 
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ordinary care in making the attempt that no reasonable mind 
could draw a contrary conclusion?” 

One of two views may be taken of the driver’s actions; 
one, that he did not look before going upon the crossing, 
the other, that he did look, and nevertheless proceeded to 
cross. It is submitted that it was for the jury to determine 
which was the true view, and upon the finding of either to 
be true, it was also for the jury to say whether the plain¬ 
tiff was guilty of negligence. 

(a) The appellant contends that the driver did not look, 
and offered testimony to show that he was asleep on his 
wagon. This testimony was in direct conflict with testi¬ 
mony on behalf of the plaintiff. It is not herein proposed 
to point out the inconsistencies and contradictions in the 
defendant’s testimony, but it is too conspicuously noticeable 
to escape attention, that each of the witnesses who testi¬ 
fied that the driver was asleep also testified that the gates 
were down, and that the team turned out around the gate, 
plunged across a trench of considerable depth (R., p. 5), 
and upon the unprotected ties and tracks of the railroad 
line. If the jurors, as they obviously did, believed these 
witnesses had testified falsely about the gates being down, 
which was the vital point in the case, they might, with per¬ 
fect propriety, have refused to believe the rest of their 
testimony. 

If the jury accepted the view of the plaintiff’s witnesses 
that his employee was driving in the ordinary manner, and 
was awake and in his normal condition, no presumption can 
be indulged that he did not look after he came in sight of 
the tracks to the north of the crossing. 

R. Co. vs. Landrigan, 20 App. D. C., 135. 

Cowen vs. Merriman, 17 App. D. C., 186. 

Cited in Appellant’s Brief, p. 16. 



But let it be assumed for the sake of argument that the 
gates were up and that the plaintiff did not look before 
driving upon the track. Can it then be said as a matter 
of law that the plaintiff was guilty of negligence? Under 
ordinary circumstances it may be negligence on the part of 
a traveller not to stop, look and listen before crossing a 
railroad track; but when the company, at a crossing over 
which it operates large numbers of trains through streets 
of a populous city and on the sides of which are switches 
or branch lines in frequent use, undertakes to inform travel¬ 
lers, when they may cross and to stop them when they may 
not cross, a different rule ought to and does prevail. 

In the case of Carrington vs. R. Co., 3 App. D. C., 101, 
110, 111, this Court, after an extended review of the au¬ 
thorities, decides the precise question now under considera¬ 
tion against the appellant’s contention, and holds that under 
such circumstances the question of contributory negligence 
is for the jury. 

The Court said: 

“There is no law which required the defendant to 
keep a gate at this crossing and a man to lower it 
before the passage of trains; but having done so for a 
series of years, persons using the crossing constantly 
would have some right to suppose that no trains were 
coming when the gate was up. The fact that there 
was a gate, and that it was the constant practice to 
lower it when trains were passing, or about to pass, 
and that it was not lowered on this occasion, was one 
proper to be considered by the jury in determining the 
question of the contributory negligence of the plain¬ 
tiff’s intestate.” 

And further, quoting Glushing vs. Sharp, 96 N. Y., 676: 

“The raising of the gate was a substantial assurance 
to him of safety, just as significant as if the gateman 
had invited him to come on, and that any prudent man 
would not be influenced by it is against all human 
experience.” 


Id 


In addition to the numerous authorities cited in the opin¬ 
ion in the Carrington case, the following are also closely in 
point: 

Whelan vs. R. Co., 38 Fed. Rep., 15. 

Ry. Co. vs. Schneider, 45 Ohio St., 678. 

Warren vs. R. Co., 8 Allen (Mass.), 227. 

Sweeney vs. R. Co., 10 Allen (Mass.), 368. 

Wheelock vs. R. Co., 105 Mass., 203. 

Johanson vs. R. Co., 153 Mass., 59. 

Conaty vs. R. Co., 164 Mass., 572. 

Callaghan vs. R. Co., 52 Hun., 276. 

7 A. & E. Ency. of Law (2d Ed.), 437. 

8 A. & E. Ency. of Law (2d Ed.), 395. 

In Ry. Co. vs. Schneider, 45 Ohio St., 678, it was r held 
that an open gate with the gateman in charge is notice of 
a clear track and safe crossing, and in the absence of other 
circumstances, when the gates are open and the gateman 
present, it is not negligence in crossing with teams to drive 
at a trot, or pass on to the tracks through the open gates 
without stopping to listen, though the view of the tracks 
on either side of the crossing is obstructed; nor in such case 
is there negligence from failure to look when at a distance 
of 25 feet from the track, for locomotives 150 feet or more 
from the crossing, though they could have been seen. 

The principle underlying this class of cases is that where 
one undertakes to do an act or discharge a duty, by which 
the conduct of others may be properly regulated or governed, 
such others may rely upon their belief that the act or duty 
will be properly done or performed, and such reliance shall 
not be imputed to them as negligence. Familiar illustra¬ 
tions of the application of the principle are found in the 
cases where passengers, relying upon the carrier to dis¬ 
charge the duty it owes to them, may relax their vigilance 
without being held guilty of negligence. 
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Thus in the case of Warner vs. B. & 0. R. R. Co., 168 
U. S., 339, 348, it is held, that it was not contributory negli¬ 
gence as a matter of law for a passenger without looking 
to cross the tracks at a station for the purpose of taking a 
train which had stopped on the track of a double-tracked 
road farthest from the station, and while so doing was run 
down by a train approaching on the track nearest the 
station. In reversing the judgment of this Court, which 
had affirmed the direction of a verdict in favor of the de¬ 
fendant, the Supreme Court held, that under one view of 
the testimony there was an implied invitation to cross, and 
said: 


“The railroad under such circumstances in giving 
the invitation, must necessarily be presumed to have 
taken into view the state of mind and of conduct which 
would be engendered by the invitation, and the passen¬ 
ger, on the other hand, would have a right to presume 
that in giving the invitation the railroad itself had ar¬ 
ranged for the operation of its trains with proper 
care. * * * 

“Negligence has been defined to be the absence of 
care according to the circumstances, and is always a 
question for the jury when there is reasonable doubt as 
to the facts, or as to the inferences to be drawn from 
them. When the measure of duty is ordinary and 
reasonable care, and the degree of care varies accord¬ 
ing to circumstances, the question of negligence is nec¬ 
essarily for the jury.” 

To the same effect is the opinion of Judge Alvey in Rail¬ 
road Co. vs. Hauer, 60 Md., 449. 

So a person using the streets or highways of a city may 
assume that they are in reasonably safe condition and regu¬ 
late his conduct on such assumption. 

Dillon on Mun. Corp., Sec. 1007. 
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A further illustration is found in Boyce vs. The Man¬ 
hattan R. R. Co., 118 N. Y., 314, where a passenger in 
alighting stepped between the platform and the car instead 
of upon the platform. It was contended that she was guilty 
of contributory negligence in not looking before she stepped, 
but the Court said: 

“Under the circumstances which she had the right 
to assume existed, she was under no obligation as a 
matter of law to look before she put her foot down.” 

From the foregoing it would seem clear that mere failure 
to look under the circumstances would not have authorized 
the court to declare contributory negligence as a matter of 
law. 

(b) On the other hand, if the plaintiff looked, it cannot 
be said as a matter of law that what he must have seen 
would have made it negligence for him to attempt to cross 
the tracks. Let it be assumed that he looked as soon as 
he passed the building line of First Street. As has already 
been pointed out, he probably would not have then seen the 
train at all. Immediately afterwards he started down the 
incline. He would of necessity be compelled to give some 
attention to the management of his team, and the empty 
wagon would make considerable noise. There was no evi¬ 
dence that the train was giving any warning of its approach; 
and all the while the company by its open gate was inviting 
him to come on and assuring him that no train was approach¬ 
ing the crossing. 

Or, let us assume that when he looked, the train was in 
sight, and coming around the curve, for there is evidence 
that the train was on the curve up to the time the horses 
started on the track. Was he bound to understand that 
fact to mean that the train was to be run across N Street? 
The company was holding the gate open, and by that fact 


inviting him to come on, and assuring him the train would 
not pass the crossing. Was he at his peril bound to assume 
that the company’s agent did not know what his conduct 
would be? There were switches to the north of the cross¬ 
ing, the nearest of which was at the south end of the curve, 
100 feet away. Might it not reasonably have occurred to 
him that the train was intended to be run into the switch ? 

“If a railway company by its servants invites or di¬ 
rects a traveler to cross, he has a right to presume that 
the company’s agent knows what the company’s con¬ 
duct will be, and is not guilty of contributory negligence 
in obeying, even though a train be approaching.” 

7 A. & E. Ency. of Law (2d Ed.), 437. 

All the disputed questions of fact were for the jury to 
answer; and the facts having been found, the inferences 
deducible therefrom were for the jury to draw. The jury 
having found that the plaintiff was not guilty of negli¬ 
gence, for this Court now to set aside that verdict, approved 
as it has been by the trial court, “would be to exercise the 
functions of triers of fact, when under the law such ques¬ 
tions are committed to the determination of a jury.” Da¬ 
vidson Steamship Company vs. U. S., 205, U. S., 187, 195. 

It is respectfully submitted that the Court did not err 
in overruling the motion to direct a verdict for the defend¬ 
ant, and that the judgment should be affirmed. 

A. E. L. LECKIE, 

CREED M. FULTON, 
JOSEPH W. COX, 

Attorneys for Appellee. 
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